BTATE OF MARYLAND o
- Maryland Home Improvement Comimission

a1 Mg .
i 500 N. Calvert Street, Room 306
Baltimore, MD 21202-3651

Stanley |. Botts, Commissioner
DEPARTMENT OF LABOR, LICENSING aND REGULATION

INTHE MATTER OF THE CLAIM * MARYLAND HOME

OF NEIL SEITCHIK IMPROVEMENT COMMISSION
AGAINST THE MARYLAND HOME *

IMPROVEMENT GUARANTY FUND

FOR ALLEGED VIOQLATIONS OF * MHIC CASE NO, 05 (90 2974
GEORGE R. ROGERS
tfa ROBS JOBS, INC. *
* * * * *
FINAL ORDER

WHEREFORE, this 6™ day of December, 2010, Panel B of the Maryland Home

Improvement Commission ORDERS that:

1) Having reviewed the Findings of Fact of the Administrative Law Judge are
Amended as follows:

Ay The Respondent did not use 3/4 inch decking hoards. The contract
between the Claimant and Respondent provides for the Respondent to
use either 5/4 inch or 2 inch decking boards. The photographic
evidence in the record indirates that the decking boards used were

5/4 inch or greater in size. As a result, the decking boards installed

do not require replacement.

B) The Claimant’s actual loss does not include the cost of removal
and replacecment of the decking boards. The Commission finds that
the Claimant has established reasonable repair costs of $1,190.00.
Taking inte consideration that the repairs estimate was issued in 2007,
the Commission finds that an allotment of an additional 531,60 for
inflation is reasonable, and Mnds that the Claimant’s proven actual

loss is $1,500.00,
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2) The Conclusions of Law of the Administrative Law Judge are Amended as
follows:

A) The Claimant sustained an actual loss of %1,500.00.

3} The Recommended Order of the Administrative Law Judge is Amended as
follows:

A} The Claimant is Awarded §1,500.00 from the Home Improvement
Guaranty Fund.

4) This Final Order shall become effective thirty {(30) days from this date. During
the thirty (30) day period, any party may file an appeal of this decision to Circuit
Court.

Andrew Snyder
Chair - Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION
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STATEMENT OF THE CASE

On Seprember 27 2006, Neil A. Seitchik {Claimant} Nled cluim with the Marylund
Home Improvement Cominission (MAICH Guuranty Fund (Fund) for reimbursement of
§7.324.00 tor actul lasses allegedly cuffered as a result ol a home improvement contriel with
Georee R Rogers tu Rahs Johs e | Respondant).

{ Teld o bearing v April G 200 Laurel Executive Center. MOS! Traimng ek
Educatom, 32 Sforshal ] Avenue. Rewnn GHh Lo, MDD 70T, MMd. Code Ao, Bus, Ree 34
$-3924a) and ST 121 iy Pewer M. Raguire. Aoosistant SOy Coneril.
Dieprartment | abor, Licensing and Reuulatiun {Depariment). represented the Fund., The

¢ luimant represented himselt, The Respundent represenied himsel!.



The contested case provisions of the Admmistrutive Procedure Act, the procedural
regulattons of the Department of Labor, Licensing und Repulation, and the Rules ol Procedure of
the Otfice of Adminisirative Heartngs govern procedure in this case. Md, Code Ann., State
Gov'e §§ 10-201 through 10-226 {20097, Code ot Murvland Regulutions (COMAR) 09.01 03,
(9.08.02.00: and COMAR 28.02.01.

ISSUL

Dnd the Claimant sustain an setusd loss compensable by the Fund as a result of (he
Respondent’s wcls or amissions'?

SUMMARY OF THE EVIDENCE

Exhibjts

I admitted the following exhibits on the Claimant’s hehalf:

Cl. No. 1. Job Proposul duted February 11, 2004

Cl No. 2 Photocopy of five checks including #385 puid to Respondent

€l No. 3. Photocopy of fourleen checks including #216 and #892 puid to Respondent
CloNe. 4. Hund drawing of deck design,

L No. 8. Letter to Department from Claimint duted Junc @, 2005

CL No. 6. Inspection Report Itom Frank J. Kuiss & Associates (¢ William Bunks,
Investigutor, dated May 20, 201¢

ClLoNo, 7 Leiter to Frunk Karss from Willizm Banks, duted April La, X067

CL No. 8. Letier to George Rogers from William Banks. dated April 290 2008
Fadmitied the followng exlibus on the Fund's behali

Fund No. 1 Notice of Hearing

Fund No. 2 Centificate of Licensee Record duted March 18, 2010
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Fund No. 3. Home Improvement Claim Form duted September 22, 2006
Fund No. 1. Nine pages of photographs,

The Respondent did not ofter ANy exhibits for admrssion.

Testimony

The Claimant twestified on his own behalt

The Respondent testilied and presented the following witness:
1. Jume McQuary
2. Bubby Bowman

The Fund did nat present any witnesses

FINDINGS OF FACT

ttind the following facts bry 4 preponderance of the evidence:

Al all times relevant (o the subject of this hicanng, the Eespondent was o licensed home
Lmprovement contractor under MHIC license numbers 01-6733and 05-51069

On February 11, 2004, the Clainant and the Respondent entered into 4 contract o
vimnstruet i new deek and railings, 10 feet off the ground at the rear of the Clatmant’s
townhouse, The contract stuted that work would begin within thirty days of receipt of the
signed contract and be completed in ninety divys,

The original uareed-upon contragt prive wus $6.623 (1)

O Tebruary L1 204, the Claimuant paad the Respondent $2.186.23.

The Respondent old the Claimant that the wood used wus d “had buleh™ hur thut

this "was the quality of the wood available this veur”

d



7. The gquality of the lumber used snd the iengths ordered tor the construction of

juists. decking, and beums were not well selected or plunned prior to ordering.

5. Duck ruils are separating and are nut uttuched 1o the house,

4, Pressare treated lumber will wirp and curl if not treated.

[} There was no evidence of sealer being upplied to the deck

1. The cost of addittonal work necessury to correct the deck is $4,166.00,
DISCUSSION

An owner may recover compensation from the Fund “for an uctual toss that resulls from
4 act or omission by ¢ licensed contractor.” Md, Code Ann., Bus. Reg. § 840500y (20103, See
also COMAR 09.08.03.03B8 (2). Actual loss “meuans the costs ol restoration, repair, replacement,
or completion that wiise from an urworkmanlike, madequate, or incomplele home improvement.”
Md. Code Ann., Bus. Reg. § 8401 (2010). IFor the tollowing reasons, [ find that the Claimant
has proven eligibility for compensation.

First, the Respondent wus a licensed home IMprovement contractor at the time he and the
Claimant enlered inlo the contruct.,

Sccond, the Rcspnn_dcnl performed unworkmanike, inadequate or incomplete home
improvement,

Thard. the decking instlled was not 27°x 67 PLT CONLELC] TCYLITTIMICTH s,

Fourth, 270 67 joists were used and nog 27 87 Pt cunirL

Firth. the independent inspection done concluded thad | spliced 27°% 67 joists should be
diathled from the wall mounted ledeer bourd ac least three feet pist the 275 007 Wouble beam for

ddded stahility,



These items show that the deck construction did not contuin the size requirements per the
voniract. There was also a stability wssue due 1o the wall mounted ledger bourd mol being at least
three feet pust the 27 x 10 double beum for stab ity

[taving found elimibibity for compensation. ! now tum tw the amount of the award, i aay.
The Fund may not compensate o claimant for consequential or punitive damages, personu!
INJUEY, dlIney s fees, Ccowt costs, or interest. COMAR 09.08.03.03B (1). MHIC's reguluationg
offer three formudas for measurement of a claimant’s uctual loss. COMAR (0.08.03.0313 (3).
One of those Formulas, as follows, offers un appropriate measurement in this case:

If the cantructor did work accwrding to the contract and the cluimant hus solicited oris
soliviting another contractor o complete the contract, the claimant’s actual loss shall be the
amounts the claimant has paid to or on behalf of the contractor under the urginal contract. udded
L any reasonable amounts the ¢laimant hus paid or will be required o piy unother contractor o
repair poor work done by the original contructor under the ortgimnal contract and complete the
oitginad contravt, less the original contract price. If the Commission determines thut the origing
contrct prve is wo virealistically low or high to provide 4 proper basis for MEASUTINg aclugl

loss, the Cammission tnay adjust its measurement accordingly, COMAR 0908.03.038 {3y el

The culeulation is as Tollows:

Amount paid under the original contract $6.625.00
Plos adduionul amaount neCessary to correct deck +.466.00
SHLODL.00
Less original contract price $6.623.00
Aumount ol Aw ardd L 120600

CONCLUSIONS OF LAW

i conclude that the Claimant has sustamned an actaal loss of 2466 00 as aresult of the

Respondent's acts and omissions. Md. Code Ann., Bus, Reg, § 8101 (2009,



RECOMMENDED ORDER

I PROPOSE thut the Marylund Flame Improvement Commission:

(OORDER that the Maryland Home [mprovement Guaranty Fund award the Claimant
S4.466.00

ORDLR that the Respondent is ineligible for o Marvland Home Improsement
Commission license until the Respondent reimburses the Guaranty Fund for ull monies disbursed
under this Order plus annuad interest of ar least ten percent as set by the Muarvland flome
lmprovement Commission. Md. Code Ann.. Bus, Reg. § 8-d 1) (20100 and

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision,

June28, 2010
Dhare decision mailed

Charles R, Boutin
Admintstrative Law Judec

CIBA | 4501
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FILE EXHIBIT LIST

Exhiluts

Ladmitted the following exhibits on the Claimant's behalf:

ClL Noo L Job Proposal dated I'ebruary 11. 2004

€l No. 2. Phoweopy of five checks including #8835 puid ro Respondent

Cl. No. 3. Photocopy of fourteen checks meluding #916 and #892 pind w Respundent
Cl. No. 4. Hand drawing of deck design,

Cl. No. 5. L_etter 1o Department from Claimant dared June 9, 2005

CL No. 6, Inspection Report trom Frank J. Kuaiss & Associates 1o Willim Banks,
Investigator. dated May 20, 2010

CL No 7 Letter o Frank Kuss rom Willum Banks., dated April 16, 2007

Cl No. 8. Letter to Georae Rogers fom William Bunks. dated Apad 2%, 2008
Fudmited the fullowing exiibits on the Fund's behalf:

Fund No. 1. Nutice uf Hearing

Fund No. 2 Certificate of Licensee Revord dated March L5, 20100

Fund No. 3 Hume amprovement Clum Form dited September 22, 2000



Fund No. 4. Nine puges of pholographs.

The Respondent did nat offer any exhibits for admission,



PROPOSED ORDER

WHEREFORE, this 26th day of July 2016, Panel B of the Marpland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Conmission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final ut the end of the twenty
(20} day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Jasepls Turrey

Joseplt Tunney
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



