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STATEMENT OF THE CASE

This case arose because of a complaint filed by Ron ). Vida (Claimant) with the Marvland
Home Improvement Commission (MEUC)Y agamst David B. Barkley tu Omega Construction &
Renwdeling rRespendent]. The complaint asserts that the Clumant entered inbe @ contract with
the Respondent for the performance of home improvernent work at the Claimant's residence and
that the Respondent’s performance of the work was incomplele and inadequate.

On May 3. 2006, the Claimuant filed a clarm with the MHIC seeking to recover

S49.849.02 from the Home Tmprovement Guaranty tund (Fund), On October 13, 2006, the



MHIC issued an order for o bearing on the cluim ugainst the Fund. This case was originally
scheduled for a hearing at the Oifice of Administrative Hearings (OAH) on May |, 2007, On
February 13, 2007, the MHIC revoked its delegation of authority for the OAH to hear the case
beciuse the Cluimant had Gled litigation against the Respondent in the Cireuit Court far
Bulumuore County involving the sume facis as alleged in his claim against the Fund.' On April
24. 2009, the Claimant filed o request with the MHIC to reinstate the procecdings because he
ws no longer pursuing a Circuit Court case. On May 20, 2009, acting on that request, the
MHIC jssued a second order lor a hearing on the claim against the Fund.

On March 2, 2010, the ubove-captioned case was heard before Stephen J. Nichals,
Admimistrative Law Judge (ALJ). on behalf of the MHIC, Md. Code Ann., Bus. Reg. 4§ 8-
32{a) and 8-407(c (2100 (Supp. 2009). The hearing was conducted af the Administrative Law
Building located in Hunt Valley, Maryland. Michael J. Jack, Esquire, represented the Claimant.
lessica Berman Kaufman, Assistant Attomey General, Office of the Attomey General,
Department of Labor, Licensing & Regulation, represented the Fund. The Respondent failed to
appeur at the hearing.

{n December 28, 2009, the OAH muiled notice of the hearing to the Respondent by
certified and regular mail to his last address of record on file with the MHIC. The novice advised
the Respondent of the time, place, and date of the heanng. The U.S. Postal Service retwmed the
certitied mail marked “Unclaimed” und also returned the regular mail marked “Retom 1o Sender.
Nk Deliverubile s Addressed, Unable to Forward,” Md. Code Ann., Bus. Reg, § 8-312(d}

(200437

' If the clavmant brings an uctioa in a court af campetent jurisdiction bused on the same facts alleged 1o a pending
vlatm, the Commission shall sty ies proceedings on the claim until there is 3 fnal pudgment und 21l rights to appeal
are gxhuusted.” Md Code Ann . Bus. Ree. § B-J08D) (20040,

Tl e Mg Mot o be e e grerson shall be sent at least 10 diy s betore the hearing by certitied il w
the mosimess address of the leensee on record with the Commission,™ Md Code Ann., Bos, Reg. § 5-3120d) (200040,



In 2007, when the cuse was {irst scheduled for z hearing, the Respondent had filed o
motion for discovery with the OALL Before the MHIC issued its second order for a hearing on
the ¢luim, the Respondent’s status as a corporate entity was forfeited with the Maryland
Department of Assessments and Taxation. The Respondent’s MHIC license expired on August
26, 2009, "I, after due notice. the person against whom the action is contemplated does not
appear, nevertheless the Commission may hear and determine the matter.” Md. Code Ann., Bus.
Reg. 3 B-312(h) {2004). As notice options have been exhausted and the Respandent no longer
exists as a corporution or holds a MHIC license, the ALJ directed the hearing proceed in the
Respondent’s absence.

The contested case provisions of the Admimistrative Procedure Act; the procedurat
regulations of the Department of Labor, Licensing and Regulation; and the OAH Rules of
Procedure govern the procedure in this case. Md. Code Ann., State Gov™t §§ 10-201 through 10-
226 {2009), Code of Maryland Regulutions (COMAR) 09.01 .03, COMAR 09.08.02.01;: COMAR

28.02.01.

The issues arc whether the Claimant sustained an “actual loss” compensable by the Fund
as the result of an act or omission ol the Respondent under a home improvement contract within
the meaning of section 8-401 ot the Business Regulution Article of the Annotated Code of

sarviaad. and tf so. Lhe amaount of the award.

SUMMARY OF THE EVIDENCE

A Exhubitg

The following items were admetted into the record:



Fund Exhibit #1 — Copies of three Notices of Hearing (twenty pages & three envelopes)

Fund Exhibit #2 — Copy of a Transmital letier, a copy of un Order for Hearnmg, und a copy of o
Home Improvement Claim Form (four pages)

Fund Exhibit #3 - Dept. of Labor, Licensing & Regulation 1.D. Registrution Inquiry on the
Respondent, dated February 22, 2010 (seven pages)

Claimaunt Exhibit #1 — Copy of un Agreement, with Chunge Order #1 and Change Order #2 (ten
(sHTLAEY
Claimant Exhibit #2 — Copy of a Baitimore County Uniform Code Enforcement Citation and a
copy of & Final Order of the Code Enforcement Hearing Officer (four

puges)

Clumant Exhibit #3 — Copy of a fee quotation and reports from EBL Engineers, LLC (six
pages)

Clsimant Exhibit #4 — Copy of 4 letter and repair work cstimate from Roofing Uniimited, Inc.
(lwo pages)

Clairmant Exhibit #5 - Copy of an invoice from John Tetty, Inc.

Claimunt Exhibit #6 — Copy of an invoice from D.A.B. Flooring. Inc., and u copy of an invoice
from Q.L.5. Contractors {two pages)

Claimant Exhibit #7 - Copy of s Sules Agreement from Chason Service Engineers, [nc. (live
pages)

Claimant Exhibit #8 - Copy of an invoice from National Lumber Company

Claimant Exhibit #9 — Copies of invoices from C. D. Thomas (three pages)

Claimant Exhibit #10 - Copies of invoices from C. D. Thomas {two pages)

Claimant Exhibit #11 — Copies of invoices from National Lumber Company (three pages)
Clanmant Exhibit #12 — Copy of receipts and a contract from {owe's (three pages)

Claimant Exiubut #13 — Copy of a work arder from Abbott's Flumbing (iwo pages)

Claimant Exhibit #14 Copy of o work order from R. J. Hellmann and Sons., Inc. (1wo piges)
Claimant Exhibit #15- Copies of invoices from The Home Depot (two pages)

Chimant Exhibit #16 — Copies of receipts from Lowe's

Claimant Exhibit #17 — Copy of u Propuosal from Sheldon & Sons, Inc.



Claimant Exhibit #18 - Copy of a receipt from The Home Depaot

Claimant Exhibit #19 — Copies of receipts from The Home Depot, Lowe's, Wal-Mart, Sears
Home Centrai (seven pages}

Claimunt Exhibit #20 - Copics of receipts from The Homte Depot (three pages)
Claimant Exhibit #23 — Copy of u receipt from Lowe’s {lwo pages)
Claimant Exhibit #24 — Copy of a Proposul from Diamond Point Contractors
Claimant Exhibit #23 - Copy of a summary sheet
Claimant Exhibit #26 — Copics of five photographs (five pages)

No other exhibits were udmited into evidence !

B. Tesnmony

The Claimant testilicd on his own behalf. No other witnesses were called to testify.

FINDINGS OF FACT

After considening il of the testimony and exhibils, the ALJ finds, by 4 preponderance of
the evidence, the fullowing to be fuct:

L. Atall imes relevant, the Respondent was a home improvement contractor licensed
wilth the MHIC under contractor license number (01-70346 and 05-51578 (trade name).

2. Atall umes relevant, the Claimant owned und lived at the residence iocated at 8192
Miller's Island Boulevard, Baltimore, Maryland (the propertyy,

A Onduly 132005, the Claimant and the Respondent entered into 1 home inprovement

contract for the Respondent to build un uddition to the existing house at the property, The scope

of the work also included raising the existing house to a height of eleven feet and stx inches off

b L enmmant pre-rmrhed Bs cshrbs ur sequence. O komaer Exbibo #21 and Claomang bk 822 sere oot
ublgred imte the record.



of the ground. installing flood vents, and making the new basement spuve into 4 three-car garage
and un unfinished hasement arca.

4. The original contruct price for the work was $191,343.00. Under the draw schedule
to the contract, the Claimant aureed (o pay for the home improvement work in six installments as
futlows:

$48,258.00 - Due Upon Signing the Contract as a Deposil

$33,380.50 - Due Upon Completion of Foundation

$33,386.50 - Due Upon Completion of Framing, Exterior Walls, and Under Roof

$57,235.00 - Due Upon Start of Drywall

$ 9.539.00 - Due Upon Completion of Trim Instailation and Compilation of Punch List
$ 9.539.00 - Duc Upon Completion of Finul Punch List

5. The contract provided that the work would begin within six weeks and be completed
within twenty-four weeks.

6. On December 2, 2003, the Claimant and the Respondent entered into Change Order
#1 to the contract for @ price of $312.94. On December 4, 2005, the Claimant and the
Respondent entered into Change Order #2 (o the contract for a price of $1,644.58. The Claimant
puid the Respondent the amounts due under the change orders by check at the time of the
changes.

7. The totai contract price for the home improvement work, including the change orders,
wias $183 30052

4. Work on the home improvement project progressed slowly, The Respondent kept
uskimg for payments in advance of the draw schedule for the home improvement praject.

9. Onorabout December 7, 2005, the Respondent’s conerete subcontractor appeared at
the property in order to begin installing a concrete floor for the garage. However, the concrete
subcontractor could not begin to work because the ground floor in the garage area had not been
prepared property and brought up to grude. The Climant contacted the Respondent and was told

thar nuthing could be done sbout the problem at that time, but that he could address the mutter



hamself. The Claimant pad $1,673.20 to C. D, Themas, a stone gravel vendar, to haul crush and
run (stone) o the property und spread it as fill matenal in order to bring the ground foor in the
garuge area up to a level where the Respondent’s concrete subcontractor could hegin work.

LD, The Clasmant paid $179,848.32 to the Respondent for his work at the praperty. This
was accomplished by a series of twelve checks drawn against the Claimant’s checking account.
Although the contract specified there was 1o be stx installment payments, additional checks were
wrilten because the Respondent kept asking for payments in advance of the draw schedule and
the Clarmant would only pay a portion of what he asked for. The Respondent negotisted and
cushed those checks.

11, The Clavmant communicated to the Respondent that he was dissatislfied with scyveral
items of the work, including a leak that had developed in the rooi at the junction of the cxisting
house and the addition. The Respondent made unsuecessiul attempts ta repair the leaking roof,

L2, In June 2006, eleven months after the contract was signed, the Respondent wanted the
linal payments duc under the contract: however, at that Uime, the framing of the exterior walls
had not yet been completed and the drywall had not been starded. The Claimant relused 1o make
any more payments unlit the work was completed and all problems with the work were
correvted. As the Respondent refused 10 retum to the job site and perform any more work
withoul more money, an impasse was reached.

3. The Clamant held the building permit for the addition in his name,. On July 20,
2006, after an inspectar visited the propeny and viewed the work that had been performed by the
Respondent, the Chumant was cited for two areas of defictency under the Baltimore County
Building Cude. As part of the vitation. the Claimant wus required 1o obtain an engineer’s report

with structaral engineening caleolanons of the floor system for the elevated house.



14. On September 3, 2006, after a hearing. a Final Order was issued by a Baitimare
County Code Enforcement Heaning Officer finding that the Respondent had failed to comply
with building codes. Building code violations included inadequate grade in a crawl space for
Hood vents and inudequate {loor system support causing the foor system of the elevated house to
be overstressed. The Claimant was directed to perform comective action or to pay a fine in the
amount of $4.000.00,

15. The Claimant engaged EBL Engincers, LLC, to visit the property. perform a
structural analysis, and produce a report for remedial work. EBL Engineers. LLC, produced o
report deseribing floor framing deficiencies in the basement and garuge areas, structural issues
reluting to the second floor deck. and settlement deficiencies in the second floor. The Claimant
paid $600.00 to EBL Engineers, LLC, for their work.

16. The Claimant hired John Totty, Inc., to make repairs (o the property in accordance
with the EBL Engineers’ recommendations for remedial structural work. The Claimant puid
$3,580.00 10 John Touy, inc.. for their work.

7. The Climmant hired Rooling Unlimited, [nc.. 1o inspect and repatr the roof «t the
prapetty that had been left in a leaking condition by the Respondent and to replace broken
shingles on the addiion that had been broken by the Respondent’s workers during installation.
The Clamant paid $2,640.00 tr Rooling Unlimited, Inc., for their wiork.

18. The Claimant hired D.AB. Flooong. Ine.. and LS. Contractors to instal| flooring
in the addition that the Respondent hud Tailed 10 install, The Claimant paid $8,250.00 to D.A.B.
Flooring. Ine., and Q.L.S. Contractors {or the (ooring installation.

I9. The Claimant hired Chason Service Engineers. Inc., to install o HVAC system that
the Respondent had failed 1o install. The Claimant paid $7.421.00 to Chason Service Engineers,

Inc.. for che HV AC installanon.



20. The Claimant hired Abbott's Plumbing to relocate » sUmp purnp drain, install a new
sump pump. and perform other plumbing work that the Respondent had failed (o perform us
required under the home improvement contract. The Claimant paid 564270 1o Abbotr's
Flumbing for their work.

21 The Claimant hired R. J. Hellmann and Sons, Inc., to repave the existing dnveway at
the property that the Respondent had failed to perform as required under the home improvement
contract. The Clumant patd $2,200.00 1o R_ ). Hellmann and Sons for their work.

22.Tn order to complete the home improvement project. the Claimunt purchased supplies
and materials and did the work himsclf or purchased materiais from vendors and provided those
mitenals to contractors at the property. ‘The following purchases were made in order to perform

work within the scope of the work 1hat the Respondent should have performed at the property:

Amount: FPaid To: Fur:
23,2354 National Lumber Company U wood, screws, beams
5258933 | National Lumber Company | oak railings
3 166.80 National Lumber Company ' additional cak railings
3 77396 [owe's entry door purchase and installation
$ 72748 The Home Depat - toilet and vanily top
$ 51731 Lowe's garage entrance door
$ 16784 Lowe's six-sided lanterns
$ 28445 Lowe's additional six-sided lantems
S 79.00 _ The Home Depot stucen paint
$ 11200 The Home Depaot purch/tloor paint
S 23204 The Home Depot doorknobs
S - E The Home Depot five gatlon buckets of paint
$O127.00 Scars Home Centiral _labor performed to venr dryer
S 46.04 The Home Depot topson] to raise grude level w flood vent
5 1040 The Home Depuot tan sCrews
$ 2807 The Home Depot ouk shoe pan
$ 144 Wal-Man thres pack paint brashes
IS 197 Wai-Mant paint grid
% 2052 The Home Depol truck rental 1o transport materials
I_S 87.70 1 The Hume Deput tsulation not installed




'$ 6263 | The Home Mepot - auk steps
5 8252 The Home Depat oak handrails

k) 7.24 The llome Depot ouk board
13 7429 | The Home Depot | o4k bourd and steps )
S 33600 Lowe's ‘ door at faundry room in basement

23, The Respondent had impropetly installed the deck at the addition with inadequate
sSuppon, loose or crucked decking boards, and inadequate handrails. The Respondent also did
not install fTashing under the siding of the back wull on the deck us required by ouilding codes.
‘The Claimant obtained un estimate from Diamond Point Contractors Lo repair and compiete the

Respondent’s inadequate work on the deck at a cost of $5,175.00,

DISCUSSION

In 1285, the Marylund General Assembly enacted legislation that first established the
Fund. By this means, the legisiature sought to create a readily available paol of money from
which homeowners could seek relief for losses sustained at the hands of tncompetent or
unscrupulous home improvement contractors. Md, Code Ann., Bus. Reg. §§ 8-401 10 8-214
{2004 & Supp. 2009). Under this statutory scheme, licensed contractors are assessed for the
momies that subsidize the Fund., Homeowners who are victimized by the actions of licensed
contractors may recover their “actual losses™ from this pool of money, subject to a $20,000.00
limitation on the clsim of any one aggrieved homeowner because of the work of any one
contractor, Md. Code Ann., Bus, Reg. § 8-J05(eir 11! 4 homeowner is authonzed to recover

from the Fund when he or she sustains an actual loss that results from an act or omission by a

! Etfective Outuber 1, 2008, secton 3-305(e 0 1) of the Business Fepulution Article wus amended ruising the limir of
recovery trom the Furd from 5 0500000 1o 820 000,00, Sectan 2 in Chapter 277 of House Bill 409 that roised the
recinery lemid reads. “[his At shall be construed o apply o any clm rending before the Maryland Hame

bmpren ainent Cvanmissson for which the Commisson has el issued a fiinal Jecsion privr 6y the eflective date of
this A

L4



licensed contractor. Md. Cuode Ann., Bus. Reg. § 8-405(1). When the Fund pays money o 2
homeowner as o result of the Taufty perlormance of 4 home improvement contractor, the
responsible contractor is obligated to reimburse the Fund, Md. Code Ann | Bus. Reg. § 8-410.
The MHIC may suspend the license of any such contractor until he or she fully effectuutes
reimbursement. Md. Code Ann., Bus. Reg, § §-411.

An achion against the Lund does not correspond 1o a civil claim (in an ;a&ministrative
setting) agamnst an individual contractor for breach of contract. Recovery ugainst the Fund is
based on “actual loss™ a5 defined by statute and regulaton, “*jAjctual loss’ means the costs of
restoration, vepair, replacement, or completion that arise from an unworkmanlike, inadequate, or
ncomplete home improvement.” Md. Code Ann., Bus. Reg. § 8-401, "By employing the word
"meuns,’ ds opposed 1o ‘includes,’ the legislature intended to limit the scope of “actual loss’ to
the items listed in section 8-4001." Broowski v. Md. Home Improvement Comm'n, 114 Md. App.
615,629, 691 A2d 699, 706 (1997} "The Fund may only compensate for actual losses
{Clanmant] incurred as a result of misconduet by o licensed contracter.” COMAR
09.08.03.03B{2).

The Respondent did not complete his obligations under the terms of the home
improvement contract. In order to facihitate the work while the Respondent was still working on
tbe prigect, the Clarmant paid C 13, Thomas, & gravel and stone vendor, 1o deliver and spread
crush und run in order w ruise the grade in the garage area htgﬁ cnough for the Respondent’s
subcontractor to mstall a conurele ftoor tor the garage because the Respondeni had fiiled to
prepare the ground in the gurage area for the concrete floor imstallation. After he had obtained
payments in advance of the druw schedule. the Respondent ceused working on the home
improvement project and abundoned the work. After the work was abandoned, subsequent

cvents dernonstrated that the Respondent’s work hud been madequarte including a futlure 1o



comply with building codes. The evidence of the Respondent’s inadequate performance and
abandonment of the work s uncontradicted.

Because the Respondent had failed o comply with Baltimore County building codes, the
Clatmant was directed to perform corrective action or to pay a fine, The Claimant paid $600.00
to EBL Engineers, L.LC, for a structural anatysis of the Respondent’s work. EBL Engineers,
LLC, produced 4 report describing floor framing deliciencies in the busement and garage areus,
structural 1ssues relating to the second floor deck, and settlement deficiencics in the second floor.

The Claimant arranged for John Totty, inc., Roofing Unlimired. Inc., Q.L.S. Contractors.
and R. J. Hellnwann and Sons. Ine.. to repair inadequate work performed by the Respondent and
complete work that bad not been performed. The Claimant paid D.A.B. Flooring, Inc., for
flooming that the Respondent bad fajled to install: Q.L.S. Coniractors installed that flooring at the
job site. The Claimant engaged Chason Service Engineers. Inc., 1o instail a HVAC systern that
the Respondent had Failed o install. “The Claimant also engaged Abbott's Plumbing 1o perform
plumbing work that the Respondent had failed 1o perform. Further, in order to complete the
home improvement project, the Clatmant purchased supplics and materials from National
Lumber Company, Scars Home Central, Wal-Mart, The Home Depot, and Lowe™s and did the
work himself or purchascd materials and provided those materials to cantractors at the property.

The Respondent improperly installed the deck at the addition with inadequate support,
loose or crucked decking boards, inadequate handratls, and missing flashing under the siding of
the deck’s back wall. The Clanmant has obtained an estimate fram Diamond Paint Contructors w
repair and complete the Respandent’s inudequate work on the deck. The Claimant is waiting on
an award from the Fund 1o have that work done. The cstimate from Diamond Pount Contractors
demonstrates that the reasonable wmount to repair or complete the Respondent’s inudequate work

an the deck s $5.175.00.



HBecause of the Respondent’s "misconduct.” deserbed sbove, the Claimant has
estublished an entitlement 1o rcimbursernent on his claim against the Fund, COMAR
092.08.03.03B(2) Md. Code Ann., Bus. Reg. § $-401. COMAR 09.08.03.03B(2) sets forth the
various formulas for determining an “actual loss™ as follows:

{3) Unless it deternunes that a particular claim requires a uniguc measurement.
the Commussion shall measure actual toss as follows:

() If the contiactor shandoned the contract without doing any work, the
claimant’s actual loss shall be the wmount which the claimant paid o the
contractor under the contract,

(b3 If the contractor did work sccording to the contract and the claimant is
not sohiciting another contractor to complete the contract, the claimant’s actual
toss shall be the amount which the claimunt paid 1o the original contractor less the
value of uny materials or services provided by the contracior.

(c) Tf the contractor did work according o the contract and the clainant

haus solicited or is soliciting another contractor o complete the contract., the

claimant’s actual loss shall be the amounts the claimant has paid to or on behalf of

Ihe contractor under the orginal contract, added to any reasonable amounts the

claimant has paid or will be required to pay another contractor to repair poor work

done by the onginal contractor and complete the orginal contract, less the

ariginal contruct price. If the Commission determines that the original contruct

price 13 oo unrealistically low or high to provide a proper basis for measuring

uctual loss. the Commission may adjust its measurement accordingly.

COMAR 09.08.03.03B(3)(a) and COMAR 09,08.03.02B{3)(b) do not apply to the matter
suh judice. The ALJ will calculate the Cloimant's “actual loss™ in accordance with COMAR
US0R.03.03B(3xc). The culculatians follow:

13153372 Payments made to the Respondent or made on the Respondent’s behalf

+ $40932 48 Cost to complete and repaic the work {payments made or 1w be made)
$222.456.20  (Expenditure Subiomal)
- 5193 300.52  Contract Price

5215568 Avtual Loss

213



The Clumant has an “actual loss™ of $29,155.68. Md. Code Ann., Bus, Reg, & 8-401.
Howcever, the right to make u clam against the Fund is subject to same restrictions. “The
Commission may not award from the Fund . .. more than $20.000 10 one claimant Tor acts or
omissions of one contractor.” Md. Code Ann., Bus. Reg. § 8-405(ci(1} (Supp. 2009), The
Claimant, therefore, is entitled to reimbursement fram the Fund in the amount of $20.060.00,

Although immaterial to the oucome of this case, some additional points remain to be
addressed. The Claimant presented cyvidence on other items that, he maintains, should be
included as a measure of his aclual loss, The ALJ disugrees with the assertion that these other
items should be included as measures of the Claimant’s acrual loss. An explanation follows.

The Claimant paid C. D. Thomas for screened topsoil that was brought and spread at the
Jubstte in order to repair the grade at the property. Howcever, the home improvement conlrit
does not reflect that the Respondent was responsible for grading the ground at the property after
the home improvement waork had been completed, The Claimant failed to dentonstrate that the
scope of the Respondent’s work included grading the property after the project was completed.

The Claimant paid far repairs to the inlerior of the existing home and the addition caused
by rainwater that leaked from the leaky roof that the Respondent had improperly installed, The
Clamant also paid for a replacement screen and entrance door that was damaged by the
Respondent’s warkmen during therr work. “Consequential damages,” which may arise out of the
performance of a hume improvement contract, ure nol reimbarsable from the Fund, Md, Code
Ann., Bus, Reg. § 8305003y tSupp. 2009 COMAR D9.08.03.033(1)¢a). Consequential
dumages are olten characterized as being the prodoct of special circumstances or an indirect
resull of some wrong, Consequential damages have been defined us “such dumage. loss or injury
as does not tlow directly and immediately from the act of the party, but only from some of the

conseyuences of results of such ack.”™ Back s Lavw Dictionary 30006 od, 1990). There can be

-14-



no remmbursement for pavments the Cliimant made for repairs o the tnienor of the existing
home and the addition caused by ruinwater thut leaked from the Teaky root or for the dumaged
screen and entrance door caused by workmen as these itemns are claims for consequentizl
dumages.

The Claimant paid for R30 insutation to replace the R18 insulation that was instailed by
the Respondent. However, the Claimant did not point out in the home improvement contrzel that
R0 insulation was specified us the insulation requited for the job. The Claimant has failed to
demonstrate that the scope of the Respondent’s work included instailing R30 insulation.

The Claimant obtained an estimate from Sheldon & Sons, Inc.. 1o prime and paint the
interior surfaces of the addition that the Respondent had failed to paint at a price of $8,095.00.
However, Sheldon & Sons, Inc., performed no work, it merely prepared an estimate of work the
Claimunt could huve had done. The Claimant, himselt, primed and painted the interior surfaces
ol the addition. (The cost of materizls that the Claimant used in this work was included in the
instant calculation of his actual loss.) The calculation of an “actual luss” is not hased on what
could have been paid to a more expensive contractor if a cluimant hires a less expensive
contractor to do the work or performs the work himself. The ALJ discounts the estimate fram
Sheldon & Sons. Tnc., to prime und paint the interior surfaces of the addition.

These additional measures of the cluim for an actual loss are rejected and have not been

included in the findings of fuct, hereim.



CONCLUSIONS OF LAW

Based on the forcgoing Findings of Fact and Discussion. the ALY concludes as a matter
of law that the Claimant has sustained an “actual Joss” as a result of the Respondent’s acts or
omissions in the amount of $29,155.68; yet, the award must be limited 1o $20,000.00. Md. Code
Ann., Bus. Reg. § 8-401 {2004): Md. Code Ann., Bus. Rego § B-405(eji 1) {Supp. 20093,

COMAR UY.08.03. 03B 3),

RECOMMENDED ORDER

On the hasis of the foregoing Findings of Fact and Conclusions of Law, it is
RECOMMENDED that the Murylund Home Improvement Commission:

ORDER. that the Claimant be awurded $20.000.00 from the Maryland lome
Umprovement Guaranty Fund to compensate him for “actual losses™ sustained by the “acts und
omissions” of the Respondent under section 8-309 of the Business Regulation Article of the
Annotated Code of Mairyland; und further,

ORDER. thut the Respundent be ineligible for any MHIC license until the Respondent
remmiburses the Muryland Home Improvement Guaranty Fund for all maomes disbutrsed under this
Order plus antnual interest of ton percent ( 10%), pursuant fo section 8-411 of the Business
Regulation Article of the Annotated Code of Maryland: and further,

ORDER. that the records and publications of the Maryland Home Improvement

Commission rellect s decision.

April 22, 3310

Dale Decision Matled

Stephofl J. Nichds
Administrative Law Judge
SIM:sn

HLI20ai!
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PROPOSED ORDER

WHEREFORE, this 21st day of May 2010, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal fo Circuit Court.

fames Chivacel

Jeames Chiracol
Panef B

MARYLAND HOME IMPROVEMENT COMMISSION



