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FINAL ORDER

WHEREFORE, this February 24, 2011, Panel B of the Maryland Home
Improvement Commission ORDERS that:

1. The Findings of Fact set forth in the Proposed Order dated September 1, 2010
are AFFIRMED.

2. The Conclustons of Law sct forth in the Proposed Oreder dated September B,
2010 are AFFIRMED.

3. The Propesed Order dated September I, 201k is AFFIRMED.,
4. This Final Order shall become effective thirty (30) days from this date. During

the thirty (30) day period, any party may file an appeal of this decision to Circuit
Court.

I. Jean White

I. Jean White, Chairperson
FANEL 3
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STATEMENT OF THE CASE

Om July 24, 2008, Miidred D. Osbarne (Claimant) filed a claim with the Maryland Home
Improvement Commission (MHIC) Guaranty Fund {Fund) for reimbursement af 520000000 for
actual losses she allegedly suffered s o result of o home improvement contract with Willium N
Pwiter tfa Porter & Porter Floor Coverings, Inc. (Respondent).

1 held a hearing on Aprl 9 2010 ut the Largo Government Center, 8201 Basit Court,
largo, Murylund., Md, Code Ann.. Bos, Reg $5-312(a) and 8-407(cH2Hi} (2010). Knis M. King.

Assistant Attorney General. Departinent of Labor, Licensing and Regutation (Department),



represented the Fund, Baniel R, Bendt, Lsquire, represented the Claimant, who wis present,
Thomas A McManus. Esquire, represenied the Respondent, who was present.

The contested cuse proviswons of the Administrative Procedure Act, the procedural
regulations of the Depariment, and the Rules of Procedure of the Office of Administrative
Hearings govern procedure in this cuse. Md. Code Ann., State Gov't§10-201 through 10-226
{2009}, Code of Muryland Reculations (COMAR) 09.01.03, 09.08.02.01: and 28.02.01.

Did the Claimant sustain an actual loss compensable by the Fund as o result of the
Respondent’s acts or omissions?

SLMMARY OF THE EVIDENCE

Exhibits
I admitted the following exhibits on the Claimant’s behalf:
Cl#1 Proposal and Acceptance, June 12, 2005
CI #3 Letter to Whom [t May Concern from Camer Queen and Floors, undated

[ admitted the following cxhibits on the Fund’s behalf:

Fund #1 Motiee of Hearing, Octaber 30, 2009

Fund #2 Hearing Order, Qctober 9, 20040

Fund #3 Departiment Licensing History, Apnl 7, 2010

Fund #4 Home Improvement Claim Form, received by the MHIC on July 24, 2004
Fund #5 Letter from John Borz, Chairman w the Respondent, Tuly 25, 2008

T admited the following exhibits on the Respondent’s behalf:

Resp #1 Lelter from Stephan Baker, The HomeBiz Inspection Team, To the Claimant,
June 30, 2006



Resp #2 Letier from Ken Storm, Home Flooting Center, Inc., ro the Claamant, July 21,

20038

Eesp #3 Invoice from J.J. Haines & Company, June 240, 2006

Resp #4 Resume for Frank J, Kaiss, June 12, 2007

Resp #3 Letter from Mr. Kaiss to Fred Willig, MILLIC Investigator and photographs, May
20, 207

Testimony

The Claimant testitied and presented the following witness:

. David Brown, Muanager, Bay Country Floors, accepted as an expert in the
mstallation of hardwoed flooring

The Respondent testified and presented the tollowing witnesses:
. P. Porter, the Respondent’s brother and company salesman

. Frank I. Kaiss, accepted a3 an expert on issues of home improvement contracts
and the workmanship, madequacy of the installation of hardwood Moonng

. 1. Porter, the Respondent’s brother and company installer

The Fund did not present any witncssas,

FINDINGS OF FACT

I'find the following lacts by a preponderance of the evidence:
I At all times relevant to the subject of this hearing, the Respondent was a licensed

home improvement contriactor under MHIC heense nomber #05-51816.

2 The Respondent’s company 15 run by three brothers: Paul Porter, the salesman.
James Porter, the installer and the Respondent.
K3 Sometime 1n June 2005, the Clamant approached the Respondent to instali

hardwood Mootng over the concrere subfToor on the fivst floor of her home. The Respondent



recommended the installution of laminate looring, but the Claimant refused. She insisted on
hurdwood floonng.

3, The Respondent’s installer measured the moisture throughout the first floor of the
Claimant’s house. He hited up the edges of the carpet to measure the moisture of the concrete
pad. At the time of the reading, the moisture in the concrete was within the low to nonmal range.

5. On Tune 12, 2005, the Claimant and the Respondent entered into a contract to
remeve the existing carpeting and install Tiete Chestnot BR 1-11 hardwood flooring on the entire
first floor {(with the exception of the foyer) and in the Claimant’s second {loor bedroom and
recreation room of the Claimant's house.

6. T'here were no approximate start or completion dates for the wark designated in
the contract docurmnent.

7. ‘The ariginal agreed upon coatract price was $20,000.00. The Claimant
financed the cost.

8. On the day af the installation. the Respondent aguin measured the
molsture on the concrete pad, which was m the acceptable range in accordance with
industry standards, The conerete had to be that dry 1o ensure that the adhesive used on

the floor would hold,

9. Aber measunnyg the moisture in the room, the Respondent installed the
Claimant’s (st floor and second Ploor hardwowd flooring, The wark was caompleted on
the second floor in o workmunlike manner.

10, Onorabout July 12,2005, the Claimant telephoned the Respondent (o

report that the first floor wood Tloors started coming up around the cdges of the room and

warping.



11. The Respondent suggested that maisture might be entering the Claimant’s
home through cither the windows or dours.

12, The Claimaat caulked around the windows and doors in an attempt to
reduce the mossture in her home, The Claimant’s first floor hardwood floors, however,
continued o come up and warp.

13 OnJune 14, 2006, Stephen Baker of the HomeBiz inspection Team
conducted a visual inspection of the Claimant’s first floor in the presence of the Cluimant
and the Respondent.

14, Mr. Buker noticed high to excessively high moisture levels on the concrele
pad. The readings of the concrete slab from within the home, in the eat-in kitchen and
rear solarium. provided unusually high readings, between 20% and 25% moisture. A
surface with a 20% moisture is considersd wet and non-paintabie while 25% is
considered excessively wet,

15, A vapor barrier 15 a sheet thit resists the passage of moisture through the
concrete floor,

(6. A water chemical sealunt protects against water penetrating through the
surfuce af the concrele floor.

17. The Respundent did not use o vapor barrier or o water chemical sealant on
the Cluimanl’s conerele slab.

18. Mr. Baker recormmended the installation of o chemical sealant on the
concrete prior to layving down any new ooy,

1. Mr. Baker recommended the replacemeant of 70% of the floor as well as

the wse of a chemical scalant, knewn as Meta Seal concrete sealer {Mela Seal).

A



20. On June 208, 2006, the Respondent ardered four gallons of Meta Seal for
the Claimant’s floor.

2. On July 27, 2006, the Respondent installed o second hardwood floor at the
Climant’s home, in accordance with Mr, Baker's recommendations, at no additional cost
tor the Claimant.

22 Sometime in 2007, the Claimant again began having problems with the
wood coming up and warping on the first tloor hardwood floors.

23 On Muay 4, 2007, Frank Kuiss, a MHIC expert, examined the Respondent’s
work, There was underlying moisture on the concrete slab not attributable to any work
performed by the Respondent. Mr. Kaiss recommended that the Respondent merely
repair & few minor areas of the Claimant’s hardwood floonng.

24, The Respondent returned a third time to complete the repairs. as
recommended by Mr. Kinss, at no additional churge to the Clarmant.

25 On July 2, 2007, the Claimunt replaced all the windows in her home.
Sometime in August 2007, the Claimant installed 2 sunroom in her home to beter
insulate her back door. The Claimant. however, continued to have problems with the
wood coming up and warping of her hardwood floors on the first floot.

26, On July 21, 2008, Ken Storm of Home Flooring Center. Inc. examined the
Respondent’s work. Mr, Storm recommended that the Clarmant use o mosture barter on
the concrete, such as “Underfloor™ or “Sofsound”, w address the mosstare problem with
her cancrele.

27 Om July 24, 2008, the Fund received the Claimant’s Fund claim in the
amount of $20.000.00 relating to the work performed by the Respondent.

4



38, Someume after July 24, 2008, the Claimant hired a company called Carpet
Queen to mstall laminute Noonng on her fiest Moor instead of hardwood ttooring, The
Claimant has not had any further problems with moisture since the laminate flooring was
instalied.

DISCUSSION

An owner may recover compensation from the Fund “for an actual loss that results from
an #ct or erussion by a licensed contractor.” Md. Code Ann., Bus, Reg §8-403(0) (2010}, See
afso COMAR (09.08.03.03B(2). Actual loss “means the costs of restoralion, repair, replacement,
or completion that arise from an unworkmanlike, inadequate, or incomplete home improvement.”
Md. Code Ann., Bus, Reg. 88-401 (2010).

For the following reasons, 1 find that the Claimant has not proven eligibihty for
COMPENSLION,

Although the initial work performed by the Respondent on or about June 2005 involved
the installation of hardwood floor on the first and second floor; there 1s no dispute that the work
on the second {loor was performed well. The only issue before me is whether the work
performed on the first Noor during the final mstallation was performed in a workmanlike,
adequate and complete manner. After considering the testimony and documentary cvidence
presented, [ oonclude that it was performed in a workmanlike, adequate and complete muanner.
As a result, the Clatmant is not entitled 10 reimbursement from the Guaranty Fund.

The Clauimant cxpressed her frustration with the Kespondent's first, second and final
installution of new hardwood fooring on the first floor of her home.' She tdentified photographs

she took over the yeuars as work was being performed by the Respondent. The Clumant could



not, however. recall whether her complaints regurding the quality ol the Respondent’s work
related to the hirst, second or iinad mestatlaton of hurdwood MNoodng in her home,

The Claimant testified that after the final installation, she refused to have the Respondent
returm, choosing o hire a second contractor, Cinpet Gueen. That compuny installed a sealant on
the concrete, padding and luminate Hoonng. The Clamant maintained that the work performed
by the Respondent was poor because she has not had any problems with Carpet Quecen’s
laminate flocring nstallation.

Cn cross-examination, the Claimant admitted that she contracted for the Respondent 1o
imstall hardwood floorting despite his recommendation o install laminate floonng. She also
acknowledged that the Respondent retumed two times W instal] new hardwood flooring on her
first floor at no expense (o her,

Mr. Brown tesulicd on the Claimant’s behalf concerning his familianty with BR [-11
hardwood foonng. the product installed by the Respondent. His company sells BR T-11
products. According to Mr. Brown, the normal and customary practice when installing this
product is to firsL allow twenty-four o forty-five hours of adhesive drying time hefore the floor
cun be installed.” In his opinion, if the Respondent had Lo wait more than that, it was a clear sign

that there was o moisture problem on the Cluimant’s concrele pad,

" Becawse e tocus o this Tearing wis the final mstallution o new hardwood oor an the Claimant's first floor, the
Clavrmaint wis divegted to focas har destinwny solely on that issue.

 Aaccarding we Mr. Brown. if the sealant was oot dry in 7 days, te Respondent shauld mot have installed the
tfluoring, He evaluated the picce of hurdwoed thal was removed from the Cluimant™s oo, He removed the glue
troom the back ot the wood and inspected i, He moted that the glue had oot cured, which means there is g moistere
problem in the Claiman's fwme,



He then commented on the Claimant's testimony regarding the Respondent’s work.® On
cross-examination, Mre. Brown admitted that he hus never spoken to the Claimant regarding the
work, never scen the contract describing the scope of wark, and never inspected the hardwoaod
flooting instalied by the Respandent.’! Mr. Brown's buckground is in the installation of carpet,
not hardwood floonng. Although he is familiar with the BR 1-L1 product, he has no training in
this area. He did not persuade me that BR I-11 product installed by the Respondent improperly
or i an unworkimanhke or incomplete manner.

The Respondent testified and presented the testimony of Mr. Kuiss, o MHIC independent
expert who mspected his work on May 4, 2007 as well a3 the testimony of his brother, Paul, who
was responsible for selling the compuny’s floor coverings and arranging home instaliations.

The Respondent explained that he performed the installation of the Claimant’s hardwood
floonng three nmes. The Respondent conceded that dunng the first two installations, some of
the work performed was not adequate. tle noted, however. that he repeatedly returned and
installed new flooring in the Claimant™s home on two occasions in accordance with the
recommendations of independent experts, Mr. Brown of HomeBiz und Mr. Kaiss of Frank I
Kaiss & Assoctates, The additional work waus performed at no cost (o the Claimant, The
Respondent’s brother Paul testified concerning the scope of work and the steps he took to ensure
the proper conditicns for installation. Findings of Fact #4 und 8.

Mr. Kass testetied on the Respondent’s behult regacding the inspection he performed on

“ Mz Brown then addressed the comments mads by the Clhomant regarding the Hespondent™s first installation andfuor
second enstatlation of new hardsaood Nooring en her Gest fToee. Simee the issoe belore me is regarding the third
imstailation, I de nat fad Mr. Brown™s comumens regarding this issue mo be relevant to the issue befors me.

" Mr. Brown appeared at the reguest of the Clawmiant™s attorney. M. Brown's company regularly work's with the
law firm of the Clatman s attarney. This impacted bes credibulicy. because i1 sugpeses that he appeared, merely as a
favar o the Claimant s attorney sinee he had never met the Clomant before, never evaloated her work and coold
mal affer an vpamen regdrdime the gualioy of the Respondent ™ final wstad biion,
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May 4, 2007, In preparation for the inspection, he reviewed the written complaint te familartze
himself which the concerns noted by the Claimant. In 2007, Mr. Kaiss recommended that the
Respondent make repairs estimated at 34,51 3.00, which the Respondent corrected. In his
opinion, the Respondent to date has dore all he could o make corrections to alleviate the
Claimant's concerns. Mr. Kauiss determined that the Claimant had a pretty bad moisture problem
in her home due to the builder’s failure to seal the concrete pad.

Based on the evidence presented, I find that the Claimant did not meet her burden of
proot. I did not find the Claimant’s testimony to be credible because it is not clear that she had
any legitimate complaint with the third and final installation. Mast of the complaints addressed
by the Claimant had been addressed in subseguent repair work performed by the Respondent
hetween 2005 and 2007

I do not find Mr, Brown testimony o support the Claimant’s theary that the Respondent’s
final installation was performed it an unworkmanlike, poor or imadequate manner. Mr. Brown
never inspected the final installution performed by the Respondent.  Mr. Brown did not
challenge the multiple moisture readings taken by the Respondent which demonstrated that ponor
1o mmstallation, the maisture in the room was within the appropriate range. Mr. Brown conceded
that 1L was possible For the moisture in the Claimant’s home to fluxuate over Lme.

1 am not persuaded by the Cluimant’s argument that the Respondent failed (o fully advise
her of any problems assuciated with enstalling hurdwaod floor, 1ind that the Claimant 1nsisted
on the mstallation of hardwood Hooring and the Respondent obliged her. There was no evidence
presented to suggest that the standard in the industry required the installation solely of laminate
flaoring under the tacts and circumstances of this cuse, Nor was there any cvidence to suggest
that a competent flooring installer was requited 1o scal the concrete subfloor. which Mr. Kaiss

10



maintained was the responsibility of the Claimant’s builder. Notably, the Claimant has not had
any problems with the laminate fMooring installed by the Claimant’s remedial contractor. This
fuct does not, however, demonstrate that the Respondents installation was outside the standards
of the industry. I am compelled to conclude that the Claimant has not demonstrated an
“unworkmanlike. inadequate, or incomplete home improvement.” Therefore, the Cluimant's
fund claim 15 without ment and 15 hereby dismissed.

CONCLUSIONS OF LAW

[ conclude that the Claimant has not sustained an actual monetary loss as a result of the
Respondent's acts and omissions. Md. Code Ann., Bus. Reg. §8-401 (2010).

RECOMMENDED ORDER

[ PROPOSE thut the Marylund Home Imnprovement Commission:

ORDER that the Marylund Home Improvement Guaranty Fund deny the Claimant’s

claim.

Juiv 1, 201{)
Date decision mailed

A. Elizabeth Kojugbokan
Administrative Judge
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FILE EXHIBIT LIST

I admitted the following exhibits on the Claimant’s behulf:
ClL#l Froposal and Acceptance, June 12, 2008
Cl #5 Letter to Whom It May Concern from Carpet Queen and Floots, undated

[admitted the following exhibits on the Fund's behalf:

Fund #1 Notice of Hearing, October 30, 2009

Fund #2 Heanng Order, October 9. 2009

Fund #3 Department Licensing History, April 7. 2060

Fund #4 Hume Improvement Cliaim Form, received by the MHIC on July 24, 2008
Fund #3 Letter from John Borz, Chairman to the Respondent. July 23, 2008

[admutted the following exhibits on the Respondent’s behall:

Resp #1 Letter from Stephuan Baker, The HomeBiz Inspection Team, To the Claimant,
June 3. 2006



Resp #2 Letter trom Ken Storm, Home Flooring Center, Ine., to the Claimant. July 21,

2008

Resp #3 Invoice from 1.1, ines & Company, Tune 20, 2006

Resp #4 Eesurme for Frank J. Kaiss, June 12, 20007

Resp #5 Letter from Mr. Kaiss to Fred Willig, MHIC Investigutor and phetographs, May
2, 2007
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PROPOSED ORDER

WHEREFORE, this Ist day of September 2010, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order af the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20} days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will hecome final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they muay file an appeal to Circuit Court.

J. Jean White

L Jean White
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



