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STATEMENT OF THE CASE

On September 6. 2007, Deborah K. Anderson (Claimant) filed a claim with the Maryland

Home Improvement Commission (MIIICY Guaranty Fund {Fund) for reimbuorscment of

317.378.00 for losses allegedly suffered as a result of a home improvement contract with Charles

W. Fleming, Ir., trading as TCR Home Improvements & Remadeling, Inc. (Respondent),

I hicld 4 heanng on September | and October 6, 2010, at the Oftice of Administrative

Hearings in Hunt Valley, Maryland. Md. Code Ann., Bus. Reg. §§ 8-312, 8-407 (2010). Hope

Suchs, Esquire. Assistant Attomey General, Department of Labor, Licensing and Regulation



(Department), represented the Fund. Philip Christian Dorsey, Esquire, represented the Claimant,
who was present. Jumes Mayer, Esquire, represented the Respondent, who wus present.

The contested case provisions of the Administrative Procedure Act, the procedural
regutations of the Department, and the Rules of Procedure of the Office of Administrative
Heurings govemn procedure in this case. Md. Code Ann., State Gov'r % 10-201 threugh 10-226
(2009 & Supp. 20100, Code of Maryland Regulations (COMAR) 09.00.03.01-.10; 09.08.02.01-
02 and 28.02.01.01-27.

Did the Claimant sustain an actual loss compensable by the Fund as a resuit of the
Respondent’s acts or omissions?

SLUMMARY OF THE EVIDENCE

The Claimant offered the following exhibits, which I admitted into evidence except as
noted:
Cle Bx. 1 Letter from the Claimant (o the Department, August 28, 2007
Clt. Ex. 2. Budget Estimate Proposal from the Respondent, Qclober 8. 2006
Chi. Ex. 3. Contract, October 18, 2006
Cle. Ex. -4 Capy of check for $0.000.00 to the Respondent, Getober 18, 2006
Clt. Ex. 5. Copy of check for $9,000.00 10 the Respondent, December 19, 2006
Clt. Ex. 6. Letter from the Respondent to the Clamant, Janaary 2. 2007
ClLEx. T Nut offered
Cl. Ex, 8, Not offered

Clt. Ex. 9A-91. Photographs of the Respondent’s work under the contract
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Cle Bx, 100 Wathdrawn

CltEx. [1.  Proposul from Russell Rubenstein, April 25, 2007
Cle. Ex. 12, Photograph of damaged wall

Cle. Ex. 13, Photograph of damaged wall

Clt. Ex. 14, Photograph of damaged wall

Cle. Ex. 15, Photograph of damaged wall

Clt. Ex. 16, Report to the Department from F.J. Kaiss, Sr., March 14, 2008, including cost
estimates, copics of photographs, and Mr. Kaiss’s Carriculiom Vitae

[ admitted the following exhibits on the Fund's behalf:
Fend Ex. . Notice of Hearing, June 7, 2010
Fund Ex. 2. Hearng Order. Gctober 9, 2009
Fund Ex. 3. The Respondent's licensing history with the MHIC

Fund FEx. 4. Letter from the MHIC to the Respondent, October 25, 2007, with the Claimant’s
Home Improvement Claim Form atlached

1 admitted the following exhibits on the Respondent’s behalf:
Resp. Ex. |, Receipt from Expo Design Center, November 28, 20006
Resp. Ex. 2. Receipt from Value City Fumniture, December 2, 2006
Resp. Ex. 3. Receipt from Tops Unlimited, LLC, February |, 2007
Resp. Bx. 4. Timeline prepured by the Respondent’
Resp. Ex. 5. Photograph of framing in the shower
Respo Ex. 6. Letter from the Respondent to the Claimant, Apnl 3, 2007

Resp. Lx. 7. Letwer from the Respondent to the Claimant, April 19, 2007

' This exhibit has been retained at the Oftice of Administrave Hearings beeaose it is foo Large to fit in the file to be
retwrned 1o the Department. [F cxceptions wre filed, or of for snme oiber reuson the Department requests the exhibit.,
the Oftice of Administrateve Hearinpgs will provide it o the Department.
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Resp. Ex. 8. Letter from Duvid W. Shineman, Esquire, to the Respondent, May &, 2007
Resp. Ex. 9. Drawings of areas of work to be done and lists of suppliics necdedd
Resp. Ex. 10. Schematic drawing ol bathroom
Resp. Ex. 11, Smuller drawing labeled “Anderson Bathroom Renovation”
Resp. Ex. 12, Chart lubeled “Anderson Work Hours™
Resp. Ex. 13, Handwritten notes, March 26, 2007, typed punch list
Fesp. Ex. [4. Change Order. unsigned, March 21, 2007
Resp. Ex. 15, Invoice, April 13, 2007
Testimony
The Claimant testified and presented Russell Rubenstein as a witness.
The Respondent testified and presented Richard Ligeett as a witness.

The Fund presented no testimony.

FINDINGS OF FACT

1 find the following fucts by a preponderance of the evidence:
L. AL ull trmes refevunt to the subject of this hearing, the Respondent was a licensed home
improvement contractor vnder MHIC license number 01-30226.
x On October 18, 2006, the Claimant and the Respendent entered into a contract 1o remodel
the Cluimant’s master bathroom, remodel the Claimant's office on the lower level of the house,
replace some boards on the Claimant’s deck, and do some minor trim work in the Claimant’s
kitchen. The contract stated that work would begin within three weeks and would be completed
withim approximately seventy-five working days.

3. The original contract price was $30,168.00.



4. The contract was orally modified at some point shortly after the work began to
include furmishing and installing a heat lamp in the bathroom. The cost of this change was
never cstablishe.

3. The contract mcluded allowances for the bathroom fixtures and accessories
{toiler, vanity, countertop, sink, faucets, murrors, lights, medicine cabinets, ete ), the
shower door, and ceramic tile. This meant that, under the terms of the contract, the
Eespondent would furnish and install these items, but the Clarmant would be responsible
for any amounts spent to purchase them that exceeded the allowances.

£ The Respondent did not purchase a vanity, counteriop, lights, mirrers, shower
door, medicine cabinets, sink, ar faucets. The Respondent did purchase a toilet, toilet
scal, coramic Uie, and diverier (or the shower,

T On November 28, 2006, the Claimant purchased lights for the bathroom.

8. On December 2, 2006, the Claimant Bought a vamity. Af the Respondent’s
direction, this item was detivered on January 15, 2007

. By December 19, 2006, the Claimant had chasen all the tile for the bathroom,

M. On February 1, 2007, the Claimant purchased a countertop, which was installed
by the seller on or ubour March 3, 2007,

1. The Respondent begun work under the contract on December [, 2006, Don
Lawrey wis the foceman on the job, Lonnie Bobesan was the helper, and Joe Sennett did

1

the tile wark

“ These names may be spelled incorreetly, as they are not wrinen down anywhere in the evidence. The names are
taken from Richard Liggert’s testimeny. The Claimant reterred wr the foreman as “Don Flemming.™
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12, 'T'he work in the bathroom required the services of plumbing and electncal
subcontractors. The work on the lower level also needed an electrical subcontractor.

13, The Respondent continued to work on the bathroom through December, but took
a week off between Chnstmas and January 5, 2007, The Claimant was unhappy with the
rute of progress, but the work wus proceeding at a pace contemplated by the contract.

14, Inearly January 2007, the Respondent complained to the Claimant that she still
had junk stared in the lower level wrea that was to be remodeled into an office. The
Respondent asked that the area be cleared so that aspect of the work could begin.

15, Because she was displeased with the pace of the work on the bathroom, the
Clmmant told the Respondent that she would not altow work to be done in any other area
of the house until the bathroom was finished.

16, The Clarmani was anxious that the bathroom be fimished by February 2, 2007,
when she was scheduled to go out of town for about ten days on  business trip. Richard
Liggett, the Respondent’s project manager, assured her that the bathroom would be
completed by that date.

17. The Respondent continued to work oa the bathroom through Januoary, although

d
2™ the

still mot at o pace that sulisfied the Claimant, When she lelt town on Februar
project was fur from complete, although this was partially caused by the absence of the
COUESITop.

[3. The Claimant returned on February 13" and informed the Eespondent that he

could resume work. The Respondent did so, and centinued to work on the bathroom

through March 6, 2007,



19, Caplan Glass delivered and installed the shower door on February 26, 2007, The
Clumant Jater paid $3,189.00 for this itern, approximately the sarne as the atlowance in
the contract.

200 Oo March 7. 2007, the Respondent and the Claimant considered the bathroom
substantially complete. All the furnishings had been installed, the shower was tiled, and
the {loor, vanity, countertop, tailet, and stnk were finished.

21.  The Respondent’s work was not up to industry standards in several respects. The
most glaring shortcoming was in the tile work 1n the shower, and 1n particular the grout,
which had been applied incompetently. The grout was uneven, cracked, and missing in
several areas. Grout and grout residue covered the tle i some piaces and were on the
base of the toilet, The showear was not usable because the cracks and gaps in the grout
would allow water (o Teak out.

22 The Respondent’s workers used ugly brown caulk that did not match or
complement the tile and grout in and around the shower, They also used caulk to try to
cover some of the cracks 1n the grout.

23 The shower control pangl was not firmly attached to the wall or sealed.

24 On March 26, 20007, the Respondent and Mr. Liggett did o walk-through of the
bathroom with the Claimant, The Claimant pointed out her concerns, and the Respondent
wrale them down and tater produced a typed “punch list™ af wark that needed ta be
cormected,

25 At that point. the Claimant had paid the Respondent $15,000.00 under the

contruct.



16. Around this same time, the Respondent prepared a Change Order to the contract
reftecting $1.230.00 for extra electrical work, $75.00 for insulation, $21 100 additional
charge above the altowance lor ule, a credit of $5.626.00 for the unused allowances for
the shower door and bathroom fxtures, and a credit of $7.855.00 for the work that still
remained to be done in the kitchen and lower level, on the comect supposition that the
Claimant did not want the Respondent o perform that work, According to the
Respondent’s calculations, this Change Order had the effect of reducing the contract
price to $18,209.00 and the amount owed by the Claimant 1o $3,209.00.

27, The Claimant did not agrec to or sign the Change Order.

28 On Muarch 28, 2007, sn employee of the Respondent came o the Claimant’s
home, supposedly to do punch list work, but said he could not fix the problems with the
girout and did no waork.

29, The Clairnunt never paid the 33,209.00, and the Respondent did no more work
under the contract.

30. On April 3, 2007, the Respondent sent the Claimant a letter cssentially apreeing Lo
do the punch list wark it the Claimant paid the outstanding balance.

31. On or about April 13, 2007, the Claimant left a voice mail message for the
Respondent instrecting him not to return to her home.

32 On May 8. 2007, the Claimant’s attomey. David W. Shineman, L. Esquire,
informed the Respondent in writing that the contract was terminated.

i3 In late March or carty April 2007, the woilet that the Respondent had installed in
the master bathroom started leaking through the floor into the room below, The cause of
the leak was a crack in the plastic sesl under the toifet.
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3+ The Claimant hired Russell Rubenstetn to replace the toilet. do the punch list
work, and perform some painting that was not in the contract with the Respondent. The
Claimant paid Mr. Rubenstein $3,175.00 for this wark,

35 The Clamanlt could have re-used the toilet that the Respondent had installed in
the bathroom, but she instructed Mr. Rubenstein to install a new one.

36.  The value of the punting that Mr. Rubenstein did was $225.00,

37, Mr. Rubenstein has never been licensed by the MHIC as a home improvement

contraclor,

DISCUSSION

A homeowner may recover compensation from the Fund “for an actual loss that resuolts
fram an act or amission by a licensed contractor.” Md. Code Ann., Bus. Reg. § 8-405(a) (2010,
See afse COMAR 09.08.03.03B(2). Actual loss "means the costs of restoration, repair,
replacement, or completion that anse from an unworkmanlike, inadequate, or incomplete home
improvement.” Md. Code Ann., Bus. Reg. § 8-401 {2010). In this case, although some of the
Respondent’s work was inadequate, the Claimant has not shown that she 1s eligible for
compensation from the Fund.

There 15 no doubt that the Respondent left the work inadequately finished when the
buthroom was declarcd completed on March 7, 2007, The Clwmant’s photographs (Clt Ex. 9)
cskablish that the grout in and awraund the shoewer was in hormble conditton when the
Respondent’s workers teft. The shower was altogether unusuble because the saps and cracks in

the grout would have allowed watei to leak out of the shower.
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The other major problem was the cracked plastic scai under the toilet, which was
discovered when the toilet sturted leaking in late March or early April 2007, This and the grout
had to be addressed before the Claimant would have a bathroom that she could use.

Despite the seriousness of these problems, the Respondent and Mr. Liggett testified that
the punch list work could have been done by one worker in half a day. They both characterized
the problems as minor and easily remedied.

[ do not find this testimony particularly credible, since one of the Respondent’s workers
returned to the home on March 28™ but did no werk, saying he could not repanr the grout because
the tile installer had moved to Myrtle Beach, and he (the worker) did not know what kind of
grout had been used. The Respondent himsell stated that he keeps records of matenals used on
Jjohs 1 the office, and the Lype of grout could have been casily ascertained. If this is the case, the
worker should have been able to repuir the grout, yet did not do so. This, combined with the fact
that the Respondent did not address the issue with the toilet in bis testimony, convinces me that
the inadequacy of the work was more serious than the Respondent acknowledged.

Both the Respondent and the Fund argue that the Clairnant is barred from recovery from
the Fund because she rejected the Respondent’s offers to return and repair the items on the punch
List. Section 8-405(d) of the Business Reguiation Article states as follows: “The Commission
may deny u claim if the Commission finds that the claimant unressonably rejected good faith
efforts by the contractor to resolve the clam ™

The evidence shows that by the end of Muarch 2007, the Claimant and the Respondent
were at a stand-olf. Quite clearly, the Respondent was not going (o perform the punch list work
without being paid the 53,209.00 he calculated was duc and owing under the contract. Tn his
letter of Aprl 5. 2007 (Resp. Ex. 6). the Respondent wrate the lollowing: “As of this writing, the
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only item for which we are responsible is to repair the grout in several places. This will be
scheduled at o mutually agreeable time. However, as vour contract has achieved substantial
completion, the balance cutstanding i3 now due and payable.” This language, together with the
testimony of the Claimant und Respondent, convinees me that the Respondent would make no
repairs until he received payment. Thus, this was not a situation in which the Claimant prevented
the Respondent from retuming to make repairs; the Respondent never oftfered to make those
repaits without being paid. Therefore, I find no violation of section 8-403(d) of the Business
Rezulation Article by the Claimant.

The MHIC's regulations offer three formulas for measurement of a claimant’s actual foss,
as follows:

{3) Unless it determines that a particular claim reguires a unique measurement,
the Commission shall measure actual loss as follows:

() If the contractor abandoned the contract withouot doing any work, the
claimant’s actual loss shall be the amount which the claimant paid to the
contractor under the contract.

(b) Tl the contractor did work according to the contract and the claimant is
not soliciting nother contractor 1o complete the contract, the claimant’s
actual loss shall be the amount which the claithant paid to the ariginal
contractor less the value of any materials or services provided by the
contractor.

{c) If the contractor did work according (o the contract and the claimant
has solicited or 1 soliciting another contractor to complete the contract,
the claimant’s actual lass shall be the amounts the clatmunt bas paid o or
on behalf of the contractar wnder the original contract. added o any
reasonable amounts the claimant has paid or will be required to pay
anclher contractor to repair poor work done by the criginal contractor
under the onginal contract and complete the original contract, less the
onginal contract price. If the Commission determines that the orginag
contract price is too unrealistically low or high to provide a proper basis
for measuring actual loss, the Commission may adjust its measurement
accordinaly.

COMAR 09.08.03.03B(3)



The Claimant here did hire another contractor, Mr, Rubenstein, to repair and complete the
Respondent’s faulty work, She paid Mr. Rubenstein $3,175.00 for his efforts, but there are two
abstacles to this arnount’s being used in the formula of COMAR 09.08.03.03B{3}c).

[1rst, Mr. Rubensiein has never been licensed by the MIC, despite over thinty years of
performing home improvements. Ms. Sachs, representing the Fund, stated that the policy of the
MHIC 15 not to allow reimbursement for work performed by an unlicensed contractor. Section
10-214{b} of the State Government Article, Annotated Code of Marylund, states: “In a contested
case, the Office [of Administrative Hearings] is bound by any agency regulation. declaratory
ruling, priot adpudication, or other settled, preexisting policy, to the same extent as the agency is
or would have been bound 1f it were hearing the case.”

Awards from the Fund are govermed by Title 8, Subtitle 4 of the Business Regulation
Article, Annotated Code of Maryland. Subtitle 4 contains no prohibition against awards o
claimants who have remedial work performed by unlicensed contractors, Section 8-405{e) lists
gxpenses that may not be reimbursed by the Fund, but payvments to unlicensed contractors are not
mentioned. Similarly, no COMAR regulation bars such payments.

The Fund did not offer any evidence of the MILIC's policy on this issue. An agency’s
settled, pre-existing policy is often (although not always) reduced to writing, and it would be
helptul for an Adminestrative Law Judge 1o have a copy of such a policy il 1t caists in written
form. [am lettin the position of not knowing whether the MBIC's pulicy is something that is
applicd across the board in the MHIC s proceedings involving the Fund, or whether i is meraly
an argument to be presented in administrative hearings.

Two other uspects of this policy are troubling. First. the policy appears to place a
restnenon on awards from the Fund that the Legislature did not enact or intend, As mentioned
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above, section 8-4035(e) lists awards that arc prohibited, as follows:

{2} The Commission may not award from the Fund:
(1) more than $20,000 0 one claimant for acts or omissions of one
contractor;
(2} more than $ 100,000 to all claimants for acts or omissions of one
contractor unless, after the Commission has paid out $100.000 on account
of acts or omissions of the contractor, the contractor reimburses $100 0060
to the [Fund;

{3) an amount for attorney lees, consequential damages, court costs,

interest, personal injury damages, or punitive damages;

{#4) an amount a5 a result of a default judgment in count; or

(3} «n amount i excess of the amount paid by or on behalf of the claimart

to the contractor against whom the claim is filed.
Md. Code Ann., Bus. Reg. § 8§-405 (Supp. 2010} Itis reasonable o assume that the Legislature
intended this list to be complete.

Second, a ctamant could hire « contracter who holds himself out as having a license,
when in fact he does not. Homeowners are typically not sophisticated in determining a
contractor’s licensure status, and ray have remedial work performed by an unlivensed contractor
in good faith, under a reasonable belief that the contractor is licensed. Under the MHIC s policy,
such a claimant would be unable to recover.

For these reasons, [am unwilling to canclude that the Claimant is barred as a matter of
law from having her payment to My, Rubenstein for remedial work considered as evidence.
However, us noted previously, there is another problem with plugging this payment into the
culoations.

The Claimant pad Mr. Rubenstein $3.175.00 for the work he did i her home, but nat all

of this sum was for repainng the Respondent’s poor work, Mr. Rubenstein painted the bathroom,

which was not included in the Respondent’s contract. Mr. Rubenstein testificd that the value of



the painting was $3225.00. sa that amount must be subtracted from the $3,175.00, leaving
$2,950.00 as the amount the Claimant paid to repair the Respondent's poor work.

The final issue to be resolved before apptying the formula of COMAR 09.08.03.03B(3) is
the actual contract price. The onginal price was $30,168.00. After the Respondent failed to
purchase the shower door and bathroom fixtures as required by the contract, and it became
obvious that the Claimant did not want the Respondent to complete the work in other areas of the
home, the Respondent re-calculated the contract price as $18,209.00 (see Finding of Fact 26).
Other than Lo state that she could not believe she stil]l owed the Respondent $3,209.00 after all
she had been through, the Claimant did not offer any evidence disputing the new contract price
of proposing an alternative. The Respondent seems to have calculated the revised figure in o
rcasonable manner, adding sums for extra work performed and tile bought above the contract
allowance, and subtracting the unused allowances and the work not performied. Based on this
evidence, I iind that the contract price was $18,209.00,

Since the Clusmant hired Mr. Rubenstein to compiete the contract and repair the
Respondent’s inadequate work, the correct measure of an award from the Fund is provided by
COMAR (19.08.03.03B{3){c), set forth above. The calculations are as follows:

$15.000.00 paid under the contract

+2.950.00 1o complete the contruct
51783000

-18,209.40) contract price
-$239.00 actual [oss.

Since the Claimant’s actual loss is fess than zero, she is not entitled to an award from the
Fund. In other words, the Clamant recerved labor and materials irom the Respondent of 2 value

greater than the amount she paid for the Respondent’s work.,
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CONCLUSION OF LAW

I conclude that the Claimant has not sustained an actual Joss 15 4 result of the
Respondent’s acts and omissions. Md. Code Ann.. Bus. Reg, 3 8-401 (2010,

RECOMMENDED ORDER

I PROPOSE that the Maryland Home Improvement Commission;

ORDER that the Maryland Home Improvement Guaranty Fund not award the Claimant
reimbursement: and

ORDER that the records and publications of the Maryland Home Improvement

Commission reilect the Department’s final decision.

December 11, 2010
Date Decision mailed Richud O Connor
Administrative Law Judge

# 118478
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PROPOSED ORDER

WHEREFORE, this 10th day of February 2011, Panel B of the Maryiand
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenfy (20} days of this date written exceptions and/or a request to preset
arguments, then this Propesed Order will become final at the end of the twenty
(26} day period. By law the parties then have an additional thirty (30} day period
during which they may file an appeali to Circuit Court,

Jaseplhh Tunney

Josepk Tunney
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



