IN THE MATTER OF THE CL.AIM OF *  BLFORE ROBERT F. BARRY,
CHRISTOPHER J. PORTER * AN ADMINISTRATIVE LAW JUDGE
AGAINST THE MARYT.AND HOME * OF THE MARYLAND QFFICE
IMPROVEMENT GUARANTY FLAND *0OF ADMINISTRATIVE HEARINGS

FOR THE ALLEGED VIOQLATIONS OF * OAHNQO. DLR-HIC-02-04-24033

DAVID BARKLEY T/A *  MHIC NO.: 08 (03} 1507

OMEGA CONSTRUCTION AND *

REMODELING *

* * ¥ * * & e * " * * % +

RECOMMENDED DECISTON

STATEMENT OF THE CASE
ISSUE
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
RECOMMENDED ORDER

STATEMENT OF THE CASE

On Scptember 25, 2008, Chrstopher J. Porter {Claimant) filed a claim with the Maryland
Home Improvemeny Commission (MTTIC) Guaranty Fund (Fund} for reimbursement for actuwal
losses allegedly sutfered as a resull of a home improvement contract with David Barkley va as
Omuwga Construction and Remodeling {Respondent).

1 held @ hearng on November 4, 2009w the Qffice of Admimistrative Heanngs, Soite
205, 2730 University Boulevard, West, Wheaton, Maryland 20902, Md. Code Ann., Bus. Reg.
£5 8-31 200 and B-407(c)( 201 {2004 & Supp. 2009). Hope Sachs, Assistant Attomey General,

Department of Labor, Licensing and Regulation (Department), represented the Fund, The



Cluimant represented himself. The Respondent Failed w appear after due notice w his address of
record.

The contested-case provisions of the Admuinistrative Pracedure Act. the procedurat
regulations of the Department of Labor, Licensing and Regulution, and the Rules of Procedure of
the Office of Administrutive Hearings govern procedure in this case. Md. Code Ann., Suare Gov't
$§ 10-201 through 10-226 (2009): Code of Marylund Regulations {COMAR) 09.01.03,
09.08.02.01; and 28.02.01.

ISSUE

Did the Claimant sustain un actual loss compensable by the Fund as a result of the

Respondent’s acts or omissions?

SUMMARY OF THE EVIDENCE

Exhibits
The Fund submitted the foilowing exhibits, which [ admitted inta evidence:
FUND #1 - Memaorandum, from the OAH to Legal Services, August 21, 2009, with uttached

Notice of Hearing and Heunng Crder, with notice of unclaimed certified mail
from the United Siates Postal Service (USPS)

FUND #2 . Atfiduvit of Lynn Michelle Escobar, Investigutor, MHIC, October 3, 2009
FUNID #3 - Respoadent’s MHIC licensing history, Nuvember 2, 2009
FUINEY 34 - Letter from John Borz, Chairman, MHIC, o the Respondent, October 1, 20038,

with attached copy of the Clumant’s claim
The Claimant submitted the following exhibits, which 1 admirted into evidence:

CLAIM #1 - Agrcement tHome lmprovement Contract), November 3, 2006, between the
Cliaimant ad the Respondent

CLAIM #2 - Scope uf Work
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CLAIM #34 - Canceled check, November 3, 2006, ftom the Claimant to the Respoendent, for

$10,000.00

CLAIM #3B8 - Cunceled check, November 3, 2006, from the Claimaat to the Respondent, for
FE.0O41.80

CLAIM #4 - The Claimant’s miscellanecus comespondence

Testimony

The Claintant testified o the heanng, The Respandent did not appear at the heanng. The

Fund did not preseat any witnesses,

FINDINGS OF FACT

1 find the following fucts by a preponderance of the evidence:

1. When the Respondent signed a contract with the Claimant to perform heme-
improvement work on the Cliimant’s residence, and continwing until the Claimant dismissed the
Respondent. the Respondent was heensed as a home improvement coniractor and salesman by
the MIIIC under registration number 01-70346. The MHIC suspended the Respondent’s
registration on an emergency basis on November 8, 20417,

2 AL all tmes relevant t the subject of this hearing, the Claimant lived with his
family ut 305 Muarvin Road, Silver Spong, Marvland 20901,

3 On November 3, 2006, the Claimant and the Respondent entered into a home-
inprovement contract to have the Respondent, inoanticipation of the birth of the Chamant’s lirst
child, construct an addition to the Claimant’s home for 5100,209.00.

4. The contract indicated that work would begin within spproximately six weeks and
end within un additional twenty-four wecks.

5. On November 3, 2006, the Claimant puid the Respondent a deposit of $20,041.80

vii 1w personal cheeks,



f1, The Respondent retained LErie (last name unknown), a draftsman, to prepare
drawings und ohrkiin a building parmir for the home-improvement project. Between January and
March 2007, Erc prepared the drawings, obtained the permit, and met with the Respondent.

7. When work had not begui as scheduled, the Claimant, in Janaary 2007, sent e-
mauils 10 John Niglsen, one of the Respondent’s employees. expressing his concems and s
desire to have the addition completed before the birth of his child in May 2007,

E. On February 23, 2007, the Clamant et with Mr. Niclsen and the Respondent,
wha indicated that work would begin within three weeks.

9 When work again had not begun as scheduled, the Claimant, in mid-March 2007,
exchanged e-mails with Enc, who indicated that the Respondent hud not paid him the $2,700.00
that he wias owed.

1. In March 2007, the Claimant spoke with and exchanged e-mails with a neighbaor
who cxpressed his own frustration with the Respondent’s performance on o home-improvement
contract.

1. On March 22, 2007 through o ledter rom his attomey, the Claimant dismussed the
Respondent. The Claimant, through his attemey ., unsuccesstully sought 1o obtain a refund from

the Respondent.

12 The Claimunt had a different contractor build an addinon that, although based on

Fric’'s drawings, wus o different version of the plan tor the addition.
(R} At some point, the Respondent filed tor bunkruptey: however, the Respondent’s

wife registercd Burchheld Homes. ostensihly a butlder of new homes, with the Stare, using the

same address thut the Respondent had provided to the MHIC.



[-}. The MBIC has received at least twenty other cluims against the Tund based on the
Respondent’s conduct.

15 As of September 23, 2009, the Respondent held a Marytand driver’s license with
an address of 7327 Man Street, Svkesville, Marvland 21784,

16, OnlJuly 31, 2009, the OAH sent 4 Notice of Hearing o the Respondent by
certified mail and fArst-cluss mail to 7327 Main Street, Syvkesville, Marviand 21754, the
Respondent’s lust address of record with the MAIC. The USPS returned the certified mailing as

unclaimed, but did nat return the first-class mailing.

DISCUSSION

The Respondent’s Motce of Hearine

The MHIC 1s reguired to send a hearing notice to a licensee or person at least 10 days
hefore the hearing by centified mail o the business address of the licensee on record with the
BIEIC. Md. Code Ann., Bus, Reg, § 8-312(d) (2004). T, after due nodice, the person against
whom the action 15 contemplated does not appear, nevertheless the Commission may hear and
determine the matter. Md. Code Ann., Bus, Reg, § B-312(h) (2004}, [n this case, the Respondent
s not been licensed by the MHIC since his registration was suspended on November 8, 2007,
The USPS retumed the certified mailing of the Respondent’s Notice of Hearing 1o his fast
address of recond in Svkeswville as unclaimed: however, the USPS did not return the first-class
mailing, Additionally. the Motor Vehicle Administration’s records show the same Sykesville
address for the Respondent, und the Respomdent’s wife has registered o new-home building
husiness with the State. using the sume address. [have no doubt at all that the Respondent was
aware of thiy proceeding, and simply declined to claem the cenified mailing. Therefore, it s
appropriate Tor me to deterntine this clam against the Fund evenan the Respondent’s absence.
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A home owner may recover compensation from the Fund “for an actual loss that results
fram an uct or ormission by a licensed contractor.. " Md. Code Ann., Bus, Reg, § 8-305(a} {2(i4
& Supp. 2009). An “actual loss™ is defined as “the costs of restoration, repair, replacement, or
completion that wise trom . .. incompiete home improvement.” Md. Code Ann.. Bus. Reg. § §-
HOL(2004). A clairmant bas the burden of prool at a Fund hearing. Md. Code Ann., Bus. Reg. §
8-407(e)(1) (2004 & Supp. 2009). In the circumstances presented here, the Cluimant has the
burden to establish that the Respondent either abandoned or failed to pertorm the home
improvement contract, without justification. Md. Code Ann., Bus. Reg. $8-605(1) (2004). The
M may deny a claim if it finds that the claimant unreasonably rejected good fath efionts by
the contractor to resolve the claim. Md. Code Ann, Bus. Reg. § 8-4035(d) (2004 & Supp. 2009).

At the hearing. the Fund agreed with the Claimant that the Responadent had abandoned or
fuiled to perform, without justification, the home improvement contract, and that the Claimant
had suffered an actual loss, 1 agree. The Claimant and the Respondent agreed that work on the
contract would begin approximately six weeks after the contruct was signed on November 3,
2006, and would be completed within approximately six months of the sturt, The Respondent did
not perform any work on-site between November 2006 and March 2007, The only work
performed on the contract was done by Eric, who prepared drawings and obtained 4 building
permit, The Clinmant. who learned that Ene had not been paid by the Respondent ancd thar ;.
neighbar of his had senoons prablems with the Respondent, dismissed the Respondent. The
Respondent, by Lauling w perform any on-site work and by not beginning work as asrecd in the

contract, abandoned the home improvement contract, withoul justifigation,



The Awurd From the Fund

COMAR 09.08.03.038 governs the calculation of awards from the Fund:
B. Measure of Awards from Guaranty Fund,
{1} The Commission may not award {rom the Fund any amount for:
(a) Consequenual or punitive damages;
{b} Personal injury;
{C) Attorncy's fees;
(d} Court costs; or

(2] Interest,

(2} The Fund may only compensate claimants for actuad losses they
incurred as u result of misconduct by a licensed contractor.

{3) Unless it determines that a particular claim reguires a unigue
measurcment, the Commission shall measure actual loss as Follows:

() If the contractor abandoned the coniract without doing any
work, the clamant’s actual loss shall be the amount which the claimant
paid to the contractor under the contract. . . .

The Fund agreed that the Claimant was entitled to recover the ful! smount that he paid o
the Respondent, without a deduction for the $2,700.00 of work performed by Eric, because the
Claimant did not get the value of that work as part of s contruct with another home-
improvement contractor. T agree that the Claimant is entitled to recover the full amount that he

paid o the Respondent, except that his recovery is limited by statute to $20,000.00.' Md. Code

Ann., Bos. Reg. § 8-405(e) 1) (2004 & Supp. 2009).

: The Clameane’s oltimae award team the Fund 15 also limited by the statotary prosasion that litiets the
recovery ol all claimants amiinst vne livenses to 5 100000 Md. Code Annc Bus, Keg § 8403023232004 &
Supp. 2000,



CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, Teonclude that the Claimant
sustained an actual loss of $20.041.80 as a result of the Respondent’s acts and omissions, and that
he is entitled to recover $20,000.00 from the Fund. Md. Code Ann.. Bus, Reg. § 8401 and §-
40502 und (e} {2004 & Supp. 20097,

RECOMMENDED ORDER

I RECOMMERND that the Muaryland Home Improvement Commisston:

QORDER that the Claimant be awurded $20,000.00 from the Maryland Home Improvement
Guarunty Fund; und

ORDER thut the Respondent remain ingligible tor a Maryvland Home Improvement
Commussion license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Grder plus annual interest of at least ten pereent (10%:) us set by the Commission, Md.
Code Ann., Bus. Reg. § B-411 {2004); und

QORDER that the records and publications of the Maryland Home Improvement

Comemission rellect this decision.

Fobruary 2 2010
Drue Decision Maled

Robent F. Barry
Adaumisieative Liw Ju
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PROPOSED ORDER

WHEREFORE, this I6th day of March 2010, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(26} day period. By law the parties then have an additional thirty (30} day period
during which they may file an appeal to Circuit Court.
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Marifyn Jumafan
Panel B
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