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STATEMENT OF THE CASE

This case arose because of a complaint filed by Jerry Dixon, St (Claimant) with the
Marylund Home Improvement Commission (MHIC) against David B, Barkley ¥4 Omepa
Construction & Remodeling {Respondent). The complainn asserts that the Claimantt entered into
a contracl with the Respoendent (or the performance of home improvement work at s residence.
fnter afia, the complaint alleges that the Respondent abundoned the home improvement contract

without deing any work after obtaining o deposit.



On Linuary 23, 2008, (he Claimant iled a claim with the MULC sceking w recover
39,780, from the Home Improvement Guaranty Fund (Fund}. On Seprember 4, 2008, the
MHIC issued an order for a hearing on the ¢laim against the Fund,

On June L1, 2009, the above-captioned case was beard befare Siephen 1. Nichols,
Administrative Law Judge (ALY, on behalf of the MHIC. Md. Cude Ann., Bus. Reg. §§ §-
31200y and 8-407(cH2) (2004 & Supp. 2008). The hearing was conducted at the Administrative
Law Buildimg located in Hunt Valley, Maryland.

The Claimant appeared and represented himself, Jessica Berman Kaulman, Assistant
Attorney General, (ffice of the Attormey General, Department of Labor, Licensing &
Regulation, represented the Fund. The Respondent latled to appear at the hearing,

On March 18, 2009, the Office of Administrative Heanngs (OAH) mailed notice of the
hearing to the Respondent by certitied and regular mail to his last address of record on file with
the MHIC. The notice advised the Respondent of the ime, place, and date of the hearing. The
U5, Postal Service returned the certified mail marked “Unclaimed.” The U8, Postal Service did
not return the regular mail to the OAH. The Respondent is currently licensed with the MHIC
and i3 regited to keep his address updated with the agency !

“In Maryland. a finding that an individual properly mailed a letter raises 4 presumption
that the letter ‘reached its destination at the regular ime and was received by the person 1o whom
1t was addressed.” Bock v, Insurance Comme'r, 84 Md. App. 724, 733, 581 A 2d 8§57, 861
(1990} guoting Border v. Grooms, 267 Md. 100, 104, 297 A.2d 81, 83 (1972), and Kodker v,
frges, 203 Mdo (37, 144,09 A 2d 743, 746 (1933), Based on that presumpnian and that the

regular mail was nat returned to the OAH, the notce of hearing sent by the OAH 10 the

" Ihie Respondent's license is due to expire an August 26, 2009, At the lime the notice wis nsued. the
Bespondent™ license was inasuspended satus; nonetheless, the Respondent was required o onfoam the STHIC i
his maiting address changad

|
;



Respondent is deemed to have been received by himeat his last known address and provided him
with notice of the instant hearing in 1 timety fashion.

Since notification reguirements were met, the ALY directed the heaning to proceed in the
Respondent’s ubsence. Md. Code Ann., State Gov't § 10-209(a) (2004}, Md. Code Ann., Bus.
Reg. § B-312¢d), () (2004).°

The Administrative Procedure Act: the procedural regalations of the Department of
Laber, Licensing and Regulation: and the OAH Rules of Procedure govern the procedure in this
case. Md. Code Ann, State Gov't §§ 10-201 through 10-226 (2004 & Supp. 208); Code of

Maryland Regulations (COMAR)Y 09,0103, COMAR 09.08.02.61: and COMAR 28.02.01.

ISSUES
The issues are whether the Climant sustained an “actual loss™ compensable by the Fund
as the result of an act or omission of the Respondent under a home improvement contract within
the meaning of section 8-401 of the Business Regulation Article of the Annotated Code of

Maryland, and if s0. the amount of the award.

SUMMARY OF THE EVIDENCE

A, Exhibits

The following ttems were admitred into the record:

*Where a licensing statute prosvides for service oiher than by regubar mal, notice under this subatle may he semt
by regular mail o the address of record of a peson halding a license issued by the agency it the person is
reguired by fiow toadsise the ageney ol the address . and L the agency has been unsuccesstul in giving notice in
1he manner otherwiae prvvaded by the licensing statute. Md. Code Anne, Stane Goy'og BO-20%u) 120040 “The
hearing notice o be given (o the person shall be seot at least 10 days before the hearing by cerndfied mail 1o the
business address of the heenses on recard with the Commassion.” Md. Code Ann, Bus, Rep, 8 8-3120d) (2004,
“[f, after due notice, the person apainst whom the action is comemplated does not appedr, nevertheless Lhe
Cummassaun may hear and determine the matee™ Md Code Anng Bus, Bege & 8-3123(h) ¢2004).



Fund Exhibir #1 — Copy of a Notce of Hearing and Order for Hearing (etoht pages & envelope)

Fund Exhibit #2 — Dept. of Labor, Licensing & Regulation LI, Registration lnquiry on the
Respondent, dated June 1, 2009 (seven pages)

Fund Exhibit #3 — Notice from Zvi Guttman, Trustee. duted September 29, 2008, regurding the
Respondent’s bunkruptey case (two pages)

Fund Exhibit #4 — Copy of an Order Granting Rebiet from Stay in the case of fn re Michae!
Goodman, Debtor, Marviand Home tmprovemennr Coimnission, Movant v.
Michael Goodmar eatd Samiie! Friedmoan, Case o, 86-B-1700, U5, Banke, Ct.
Md. (August 28, 1987 1. Schnaider) (two pages)

I'und Exhibit #5 -- Copy of a letter to the Respondent from the MHIC, dated February 25, 2008,
and a copy of a Home Improvernent Claim Form (iwo pages)

Claimant Exhibit #1 — Copy of specifications describing the scope of work to be performed by
the Respondent for the Claimant and a color copy of a business card &
an advestiscment (ten pazes)

Claimant Exbhibut #2 —  Agreement, dated July 13, 2007

Claimant Exhibit #3 .- Copy of check #322, dated July 13, 2007

Claimant Exhibit #4 - Provident Bank Statetment, dated July 31, 2007

Claimant Exhibit #5 — Letter from the Respondent, dated July 18, 2007 {two pages)

Claimant Exhibit #6 — Concept drawing for Claimant’s addition, sent by facsimile transmission
on August 30, 2007 (two pages}

Claimant Exhibit #7 — Letter from the Respondent, dated October 3, 2007 {two pages)
Ciaimant Exhibit #8  Printour of clectronic mail, dated October 19, 2007

Na other exhibits were admitted into evidence.
3. Testimony

The Clasmant testitied on his own behalf. No other witnesses were called to testity.

FINDINGS OF FACT

After considering all of the testimony and exhibits, the ALT {finds, by u preponderance of

the evidence, the following 10 he Fact:



I Auall times relevant, the Respondent was a home improvement contractar heensed
with the MHIC under contractor license number §1-70346 and 03-515378 {trade nume).

2. At all umues relevant, the Claimant and his spouse owned and lived at the resudence
located at 3650 Allenswood Road, Randallstown, Maryland (the property),

3. On July 13, 2007, the Claimant and the Respondent entered mnio a home improvement
contract for the Respondent to build an addition to the existing structure at the property. This
contract wis memonialized in a written agreement between the Claimant and John Niclson, the
Respondent’s aulhorized salesperson and agenl.

4. The contract price for the work was $31,000.00.

5. In accordance with the tems of the contract, the Claimant paid $9,780.00 to the
Respondent as a deposit for the work upon signing the contract. This was accomplished by
check #3722 drawn against the Claimant’s checking account with the Provident Bank and given
by the Claimant to Mr, Nielson. The Respondent negotiated and cashed that check.

6. On August 30, 2007, the Respondent sent a concept drawing for the addition to the
Claimant by facsimile transmission,

7. On Octoher 3, 2007, the Respondent muiled a letter (o the Claimant advising that he
wias not going to build the addition at the property and, that as a result of financial and legal
ditficulties, his company would be going out of business as of October 11, 2007

8. After receiving the October 3, 2007 letter, the Claimant telephoned the
Respundent's business of fice and asked for a retum of his deposit money. The Claimant
spoke with the Respondent’s office manger, but be did not obtain a clear and satisfactory
answer to his request. Subsequently, the Claimant visited the location of the
Respondent’s business office on four occasions dunng normal business hours seeking o

abtain i tetum of his deposit. Although the Claimant could observe the Respondent’s



company vehicles parked in the parking lot at the business olfice, no one was prescnt it
the office or no one would answer the office door when he knocked.

9. The Claimant filed a compluint with the MHIC and, on January 23, K8, i ¢luim
aguinst the Fund,

(). The Respondent has never performed any work under the contract for
construction of the addition at the property and has not refunded the $9,780.00 deposit to

the Clanmant.

DISCUSSION

In 1935, the Maryland General Assembly cnuacted legislation that first established the
Fund. By this means, the tegislatare sought to create a readily available pool of money from
which homeowners could scek relicf for losses sustained at the hands of incompetent or
unscrupulous home improvement contractors. Md. Code Ann., Bus, Reg. §4§ 8-401 to 8-411
{2004 & Supp. 2008}, Under this statutory scheme, licensed contractors are assessed for the
monies that subsichze the Fund. Homeowners who are victirmzed by the actions of licensed
contractors may recover their “actual losses” from this pool of money, subject to a $20,000.00
limitation on the claim of any one aggrieved homeowner because of the work of any one
contractor. Md. Cade Ann., Bus. Reg. § 8-405(e)(1}." A homeowner 1s authonzed to recover
from the Fund when he or she sustains an setual loss that resolts from an act or omission by a
icensed contructor. Md. Code Ann., Bus. Reg. § 8-405(a). When the Fund pays money to a
hormueowner as a result of the faulty performance of 4 bome improvement contractor, the

P Effective Ovtoher 1, 2008, seetion 8405e 1] of the Business Hegultaton Article was amended cawine the limit ol
recovery from the Fund from 515 00000 w0 S20000000 Section 2 tn Chapter 272 of House Bill #4609 that raised the
recovery limit reads, “J1|his Act shuli be construed to apply to uny cluim pending hefore the Maryland Home
Imprevement Commissicn for which dbe Commission bas nutissoed a Ginal decisimin prive ws the efective dite of
thes Agt™

Ai-



responsible contractor 15 obligated to reimburse the Fund. Md. Code Ann, Bus. Reg. § 8-410.
The MHIC may suspend the hieense of any such contractor until he or she fully effecluates
reimbursement. Md. Code Ann., Bus, Reg. § §-411.

An action against the Fund docs not correspond w o ervil clam (i an adminisirtive
setling) against an individval contracter for breach of contract. Recovery against the Fund s

we

based om "actual loss™ as defined by statute and regulation. ‘| A]jctual foss™ means the costs of
restoralion, repair, replacement, or completion that arise from an unworkmanlike, inadequate, or
incomplete home improvement.” Md. Code Ann., Bus, Reg. § B-401. “The Fund may only
compensate Tor sctaal losses [Claimant] meurred as a result of misconduct by a licensed
contractor.” COMAR 09.08.03.03B(2).

The uncontracheied evidence estublishes that the Claimant and the Respondent entered
into a contract on July 13, 2007, for the construction of an addition at the property. On the date
the contract was cxecuted, the Claimant paid the Respondent $9,780.00 a5 a deposit for the work.
The Respondenr has never pertormed any work under the contract for construchion of the
addition at the property and has not refunded the $9,780.00 deposit 1o the Claimant. The
Respondent abandaned the hame improvement centract and has gone out of business.

Because the Respondent’s “misconduct” resulted in an “incomplete™ home improvement,
the Clasmant hus established an entitlement (o retmbursement on his claim against rthe Fund.
COMAR 09.05.03.03B{2}, Md. Code Ann., Bus. Rep. § 8401, COMAR 39.08.03.03B(3) s¢ts

forth the various formulas for determining an “actual loss™ as follows:

{31 Unless it determines that a particular cluim requires 4 unigue measurcment,
the Commission shall measure actual 1oss as follows:

{a} I the contractor ubandoned the contract without doing any work, the
claimant’s actual dass shall be the amount which the cluimant paid to the
contructor under the contract.



{b) If the contractor did work sccording Lo the contract and the claimant is not
soliciting another contractor 1o complete the contract, the claimant’s actual loss
shall be the amount which the claimant paid to the original contractor less the
vilue of any materials or services provided by the contractor.

{c) If the contractor did work according to the contract and the claimant has
soficited or 15 sohciting another contractor to complete the contract, the claimant’s
actual loss shill be the amounts the claimant has paid (o or on behalf of the
contractor under the onginal contract, added to any reasonable amounts the
claimant has paid or will be required to pay another contractor o repair pootr work
done by the original contractor and complete the original contract, less the
original contract pnce, 17 the Commission determines that the onginal contract
price 15 oo unrealistically low ar high to provide a proper basis for measunnyg
actual loss, the Commission may adjust its measurcment accordingly.

COMAR (9.08.03.03B(3)(b) and COMAR 09.08.03.03B(3)c) do not apply to the matter
sub judice, The ALJ calculates the Claimant’s “actual loss™ in accordance with COMAR
{19.08.03 03B(3)(a}. The Claimant paid the Respondent $2,780.00. The Respondent abandoned
the home improvement contract without performing any work, The Claimant, therefore, is

entitled to reimbursement from the Guaranty Fund in the amount of $9,750.00.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact and Discussion, the ALT concludes as a matter
ol law that the Claimant has sustained an “actual loss™ as a result of the Respondent’s acts and
nmmissions in the amount of 39.730.00. Md. Code Ann., Bus. Reg. § 8-401. COMAR

(49.08.03.03B(3).

RECOMDMENDED ORDER

On the busis of the foregoing Findings of Fact and Conclusions of Law, itis
RLECOMMENDED that the Maryland Home [mprovement Commission:
ORDER, that the Claimant be awarded $9,780.00 from the Maryland Home Improvernent

Guunanty Fund to compensate hrm for Pactual losses” sustained by the “ucts and omissions™ of



the Respondent under section 8-409 of the Business Regulation Article of the Annotated Code of
Marvland: und further.,

ORDER. thut the Respondent be ineligibte for any MHIC license until the Respondent
reimburses the Maryland Home Improyvement Guaranty Fund for all monies dishursed under this
Order plus annual interest of ten percent { LO%), pursuant to section 8-311 of the Business
Regulation Article of the Annotated Code of Marylund: and Turther,

ORDER. that the records and publications of the Maryland Home Improvement
Commission reflect this decision,
Jung 17, 2000

Date Decision Mailed Sie ;
Administrative Law Judge

SIN:sn
alonifur



PROPOSED ORDER

WHEREFORE, this 215t day of July 2009, Panel B of the Maryland Home
Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Unavewr Snydey

Andrew Snyder
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



