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STATEMENT OF THE CASE

This case arose because of a complaint filed by Enc J. Shermer (Claimant) with the
Marylund Home Improvement Commission {MUILC)Y against David B. Barkley, t/fa Omega
Construction & Remudeling (Respondenth. The complaint asserts that the Clamant entered into
a contract with the Respondent for the performance of home improvement waork at bis residence

and that the Respundent’s perfornance of the work was incomplete and inadequate.



On September 2, 2008, the Climant Nled a clwim with the MIIC secking to recover
$27,943.03 from the llome [mprovement Guarsnty Fund {Fund). On August 3. 2009, the MHIC
issued an order for a hearing on the clium against the Fund.

On March 2, 2010, the above-captioned cuse way heard befare Stephen ). Nichols,
Administrative Law Judge {ALT), on hehulf of the MHIC. Md. Code Ann.. Bus. Reg. §% 8-

31 2a) and B-40F(cH 2301y (Supp. 2009}, The heanng was conducted at the Adminisirative Law
Building located in Hunt Valley, Maryland., The Claimant represented hirnself. Jessica Berman
Kaufman, Assistant Attorney General, Oftice of the Attorney General, Department of Labor,
Licensing & Regulation, represented the Fund., The Respondent failed 10 appear at the hearing,

On February 17, 2009, the Office of Administrative Hearings (OAH} had manled notice
of the hearing Lo the Respondent by certified and regular mail to his last address of record on file
with the MHIC, The notice advised the Respondent of the time. place, and dute of the hearing,
Md. Code Ann., Bus, Reg. § 8-312(d) (20(}4).] The U5, Postal Service has not retumed the
certified mail or the regular mail to the OAH.

Betore the MHIC issucd its order for a hearing on the cluim, (he Respondent’s status as o
corporate entity with the Maryland Department of Assessments and Taxation was forfeited. The
Respondent’s MHIC license expired on August 26, 2009, “If, after due notice, the person
arainst whom the action is conternplated does not appear. nevertheless the Commission may hear
and determine the matter.” Md, Code Ann.. Bus. Reg. § 8-3120h) (2004). As notice options
huve been exhausted and the Respondent no longer exists us a corporation or holds o METC

license, the ALJ directed the hearing proveed in he Respondent’s absence,

DT he heanng aotive tobe given e the persen shalt be sent st Jeast W duys betiare the hearing by certitied mal 1w
the bustness address of the livensee on record with the Cormmession.” Md Codes Ao, Bos Reg. § 8230300002004,




The contested case pravisions of the Administrative Procedure Act, the procedural
regulations of the Department ol Labor, Licensing and Regulation, and the OAH Rules of
Procedure govern the procedure in this case. Md. Code Ann.. State Guoy't 3§ 10-201 through 10-
226 (2009), Code of Murylund Regulations (COMAR) 09.01 .03, COMAR 09.08.02.01. COMAR

28.02.01.

ISSUES
The issues are whether the Claimant sustained an “actual loss” compensable by the Fund
as the result of un act or omission of the Respondent under 4 home improvement contract within
the meaning of section 8-401 of the Business Regulation Article of the Annotated Code of

Maryland, and if so. the amount of the award.

SUMMARY OF THE EVIDENCE

A. Exhibus
The following items were admitted into the record:
Fund Exhibit #t — Copy of a Naotice of Heanng {two pages)
Fund Exhibit #2 - Copy of a Transmittal letter and a copy ol an Order for Hearing (three pages)

Fund Exhibit #3 - Dept. of Labor, Licensing & Regulation LD, Registration Inguiry on the
Respondent. dated February 22, 2010 (seven pages)

Fund Exhibit #4 — Copy ol a letter from the MELIC to the Respondent and a copy of & Home
Improvement Clain Fonm (wo pages)

Fund Exhibit #5- Dept. of Labor. Licensing & Regulation LD. Registrution Inguiry on Robert N.
Ruphel, dated February 22, 2010 (three pages)

Cluimant Exhibit #1 — Copy of a MHIC Complamnt Form. dated June 9, 2008, with attachments
(twenty-four pages)

Claimant Exhibit #2 - Copy of a Home Improvement Cluim Form, duted August 29, 2008, with
dlachments ifourteen puges)



Claimant Exhibit #3 — Copy of 4 Final Cost & Draw Schedule, copy of an Omega Construction
& Remodeling Change Order, copy of a check. und a copy of an Estimate
from KNR. Inc.. dated December F L 2007 (four pages)

No other exhibits were admitted into evidence.

B. Testimony

The Clumant testified an his own behalf and presented Robert N Raphel as his wilness,

No other witnesses were called to testily.

FINDINGS OF FACT

After considering all of the testimony and cxhibits, the ALJ finds, by a preponderance of
the evidence, the following to be fact:

1. At ali times relevant. the Respondent was a home improvement contractor licensced
with the MHIC under contractor license number Q1-70346 and 05-51578 {trude name).

2. Atall times relevant, the Claimant owned and lived at the residence located at 419
Ldzemere Drive, Annapolis, Maryland (the property).

3. On August 5, 2006, the Claimant and the Respondent entered into a home
improvement contract for the Respondent to build a two-leve] addition to the existing house at
the property. The lower level was to consist of an unfinished basement on a monolithic concrete
slap, The upper level was to include a dining room, extra room, hallway. master bedroom,
master bathroom, and a walk-in closet. The Respondent was to completely linish the master
bedroom, master bathroom and the walk-in closct and the remainder of the upper level would be
partially finished, with the Claimant responsible for tlooring, 1im and painung.

4. The original contruct price for the work was $78.240.00. Under the draw schedule to

the contact, the Claimant agreed 1o pay for the home improvernent work 1n ten installments:

20% - due when the contruct was signed as a deposit



10% - due when the design wag complete and a building permit was obtained

10% - due when framing was complete

10% - due when clecineal rough-in was complew

10% - due when HY AC rough-in was complete

10% - due when plumbing rough-in wus complete

ID%: - due when drywall was hung

10% - due when siding was complete

5% - due when painting was camplete

3% - due when project was complete and addinon was occupicd

5. On June 14, 2007, the Claimant and the Respondent entered into a Changs Order
adding new roof shingles, siding. guiters and shutters at a price of $15,140.20. On August 10,
2007, the Claimant and the Respondent entered into a Change Order adding a new wuter heuter
and a laundry room rough-in at 2 price of $1,450.00. On September 21, 2007, the Claimant and
the Respondent entered into o Change Order replacing a neg-angle shower with a 3'by 37
rectangular fiberglass shower unit at a price of $1.248.00. On September 24, 2007, the Claimant
and the Respondent entered inte o Change Order adding a 57 vinyl patno door and wooden barricer
at 4 price of $1,108.138.

6. The total contract price for the work, including the change orders, was $97,186.38,

7. Work on the home improvement project progressed slowly. The Respondent kept
asking for payments 1n advance of the draw schedule for the home improvement project,

$. The Claimant paid $74.200.20 to the Respondent for his work at the property. This
was accomplished by a series of nine checks drawn against the Claimant’s checking account at
the Bank of America. The Respondent negotiated und cashed those checks.

8. On or about September {9, 2007, the Claimant mave the Respondent a check in the
amount of $7, 824.00. Atter this payvmeni. the Respondent discontinued working at the property
and the Clwmant lost all commumication with the Respondent.

10, On October 12, 2007, in an attempt to have the work restarted. the Claimant drove to

the Respondent’s office address m Svkesville, Marvland. Dunng 1he offive visit. the Clauimunt



wis informed that the Respondent was not able to complete the work at the property und was

going out of business due 1o o court judgment,

Li. At the titne the Respondent ceased working at the property, approximaely 60% to

05% of the work had been completed,

12, Tn order to complete the home improvement project. the Clamant hired the

fullowing: RNR, Inc., & licensed gencral contractor; R & D Industries, [nc.. a licensed roofing

contractor; Osenburg Electric, LLC, a Licensed electrician; and Harford Insulation, The

following amounts were paid by the Claimant in order to have work pertormed within the scope

of hotme improvement work the Respondent was abligated to have performed at the praperty:

Aniount: Paid Ton For:
% 1.B80.55 RNE. Inc. ~ " Tlabor and materials - doors and windows
S 81800 |RNR.Inc. miscellaneous work (HVAC rough-in,
| move witing, reinstall framing, clean up
o in preparing for shectrock installation)
$ 1.600.00 Harford Insulation : labor and materials - install insulation
% 600,00 RNE, Inc. labor and materals o 1nstall a sediment
filler fence required by building inspector
518,000.00 RNR, Inc. labor and materials to install soffits,
shutters, gutters, downspouts, and siding.
$5.215.00 | R & D Industnes, Inc, roof shingling on the addition and existing
o house at the property ;
$ 3,640.00 Osenburg Electne, LLC clectrical rough-ins and wiring
% 3,033 .66 RMNE. Inc. labor to install doorknobs, door stops,
“subfloor, Noor, and baseboard, window
i sills. shelvipg, vanity, vanity top. toilet.
miror, run basement exhaust fan and dry
vent to outside, ete. )
S 700,00 P RNR, Inc. labor to instull sheetrock and patch holes
C$2.100.00 Oscenburg Electric. LLEC uperade electnie service 1o 400 amps.
F 30000 ' RNE, Tnc. ' labor for cutting out hole and reinstalling

Cpaneling and tnm around electocal panel -




DHSCUSSION

In 1985, the Maryland General Assembly enacted legislution that st established the
Fund. By this means, the legeslature sought to ereate o readily avatlable pool of money from
which homeowners could seck relief for losses sustatned at the hands of incompetent or
unscrupulous home improvement contraciors. Md. Code Ann., Bus. Reg. §§ 8-401 1o 8-411
{2004 & Supp. 2009). Under this statutory scheme, licensed contractors are assessed for the
mwnies that subsidize the Fund. Homeowners who are victimized by the actions of heensed
contractors may recover their “actual losses”™ from this pool of money. subject to a $20,000.00
limitation on the ¢laim of any one aggneved homeowner because of the work of any one
contractor. Md. Code Ann.. Bus. Reg. § 3-405(c)( 1) A homeowner is suthonized to recover
from the Fund when he or she sustains an actual loss that results from an act or omisston by o
licensed contractor. Md. Code Ann., Bus. Reg. § 8-403(a). When the Fund pays money 1o a
homeowner as a result of the fuulty performance of a home improvement contractaor, the
responsible contructor is obligated to reimburse the Fund. Md. Code Ann., Bus. Reg. § 8-410.
‘The MHIC may suspend the license of any such contracior until he or she fully effectuates
reimbursement. Md. Code Anng, Bus, Rep. § 5-411.

An action against the Fund does not correspond to a civil claim (m an administrative
sctting) against an individual contractor for breach of contract. Recovery against the Fund is
bused on “actual loss™ as detined by stutute and regulaton. A Jotual loss” means the costs of
restoratien, repanr, replacement, or compietion that anse from an onworkmanhke, inadequate, or

incomplete home improvement.” Md. Code Ann., Bus. Reg. § 8-401. "By employing the word

D Lffecnee Octaber b, 208, section 3-4080e1 |+ of the Business Heszulaton Artiele was amended raising the limit of
recovery Trom the Fund from 513000000 w0 32000000 Section 2 in Chapter 277 of Howse Bill 309 thar taased the
recovery limit reads, [ Hius Aer shalt be constroed oo apply wrany clanm pending betire the Muryland Home
[mpronement Commission for which the Commission has ot issued 3 Ooul decisian prior o the etfective dute of
thas AL



‘means.” as opposed to ‘includes,’ the legislature intended 10 limit the scope of “actual loss’ to
the items listed in section 8-} Brooneskd v M. Home Improvement Com'n, |14 Md, App.
615,629,691 A 2d 699 706 (1997} “The Fund may only compensate tor actual losses
ICIaimant] incurred s & result of misconduct by o licensed contractor.” COMAR

09 08030382},

The Respondent did not complete his obligations under the terms of the home
improvement contract. After he bad obtained payments in advance of the draw schedule, the
Respondent ceased working on the home improvement project and abandoned his work on the
addition. After he abandoned the work, subsequent eventy demonstrated that the Respondent’s
work had been inadeqguate. The Respondent did not provide for sufficient electrical veltage in
the addition and the {laimant had to engage Osenburg Electric, LLC, to upgrade the clectnical
service 1o 400 amps in order (0 pass the locai county electrical inspection. The Respondent had
alse Tailed 1o provide a sediment filter lence required (o the home improvement project. Adter
EXNR, Inc., sturted working on the home improvement project, a sediment fler fence was
installed in order to meet local county building inspection requirements, The evidence of the
Respondent's inadequate performance and abandonment of the work 1s uncontradicted,

The Claimant arranged for other licensed home improvement contractors including:
ENR, Inc., a licensed general contractor: R & 1Y Industries, Inc., a licensed roofing contractor;
Osenburg Electric, LIC, a licensed electrician: and Harford [nsulation to complewe work that had
nil heen performed.

Because of the Respondent’s "misconduct”™ described above, the Claimant has established
an entitlement to reimbursement on his cluim against the Fund, COMAR 09.08.03.038(2) Md,
Code Ann., Bus. Reg, § 8-301, COMAR 09.08.03.03B(3) sets forth the various formulas for

determning an “actual foss™ as follows:



{3) Unless it determines that o particular claim requites a unique measurenient,
{he Comrmission shall measure actuyl Joss as follows:

(a) IT the comractor ubanduned the contract without doing uny work, the
claimant’s actuwil loss shall be the amount which the claimant pasd to the
contractor under the contract,

{b) II the comtractor did work according to the contract and the claimant is
not soliciting another contractor t complete the contract, the cliimant’s actual

loss shall be the amount which the clarmant paid o the oniginal contractor less the
value of any materials or services provided by the contracior.

{c) I the contractor did work according to the contract and the claimant

has soliciled or is soliciting another contractor to complete the contract, the

claimant’s actual loss shall be the amounts the claimant has puid to or on behalt of

the contractor under the original comtract, added to any reasenable amounts the
claimant has paid or will be required w pay another contractor (o repair poor work
done by the original contractor and complete the oniginal contract, less the

original contract price. If the Commission delermines that the onginal contract

price is too unrealistically tow or high to provide a proper basis for measuring

actual loss, the Commission may adjust its measurement accordingly.

COMAR 09.08.03.03B{3)(a) and COMAR 09.08.03.03B(3)(b} do not apply to the matter
sid judice. The ALY wall calculate the Claimant’s “actual loss™ 10 accordance with COMAR
0908 .03.03B(3)c). The calculatnons follow:

$74.200.20  Payments made to the Respondent
+ $39.977.21  Cust to complete and repair the work
$114,177.41  (Expenditure Subtotul)
- $97.1806.38  Contract Price
$16.991.03  Actual Lass

The Claimant has an “actual loss™ of $16.991.03, Md. Code Ann.. Bus. Reg. § 8401

The Claimant, thoerefore, 1s entitled w reimbursement from the Fund in the amount of

$16.99]1.03.



CONCLUSIONS OF LAW

Bused on the foregoing Findings of Fact and Discussion, the ALJ concludes as o matter
of luw that the Clinmant has sustained an “actoal loss™ as a result of the Respondent’s acts o
omissions in the amount of $16,991.03. Md. Code Ann., Bus. Reg. § §-401 (2004); COMAR

09.08.03.03B(3).

RECOMMENDED ORDER

On the basis of the foregoing Findings of Fact and Conclusions of Law, it 1s
RECOMMENDED that the Maryland Home linprovement Commission:

ORDER, that the Claimant be awarded 516.991.03 from the Muaryland Home
Improvement Guaranty Fund to compensate him for "actual losses™ sustained by the “acts and
omissions” of the Respondent under section §-409 of the Business Regulation Article of the
Annotated Code of Maryland: und further,

ORDER, that the Respondent be meligible for uny MHIC license until the Respondent
reimburses the Maryland Home Improvement Guaranty Fund for all monies disbursed under this
Order plus annual interest of ten percent (10%), pursutant to section 8-411 of the Business
Regulation Article of the Annotated Code of Maryland, and further,

ORDER, that the records und publications of the Marylund Home [mprovement
Camimission reflect this decision.

May 4, 2010
Duate Decision Mailed

Admfnistrative Law Judge
SIN:sn
#1329 f
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PROPOSED ORDER

WHEREFORE, this 24th day of May 2010, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Comniission
within twenty (20) days of tiis date written exceptions and/or a request to present
argumentys, then this Proposed Order will become final at the end of the twenty
(20} day period. By faw the pariies then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

ndvew Snydey

Andrew Snyder
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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