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PROPOSED CONCLUSION OF LAW
~ RECOMMENDED ORDER
STATEMENT OF THE CASE
On June 2, 2014 Peter Cohukos (Clmmant) ﬁled a clalm (Claim) with the Maryland .
“ Home Improvement Commission (MHIC) Guaranty Fund (Fund) seekmg relmbursement of
$1 6,500.00 in alleged actual losses suffered as a result of work performed pursuant to a home

improvement contract with Daniel Steen, Jr., trading as Chesapeake Home Remodeling and

Design, LLC (Respondent).’

'Unless otherwise noted or apparent from context, “Claimant” refers to both Peter Cohukos and h]S spouse, Paula
Coliukos (Mrs. Coliukos). ‘
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' Iheld a hearing commencing at 9:30 a.m. on June 21, 2016, at the Office of

Administrative Hearings (OAH) in Hunt Valley, Maryland. Md. Code Ann., Bus. Reg. §§ 8-
312(a), 8-407(e) (2015). The Claimant represented himself. Kris King, Assistant Atforney
Genergl, Department of Labor, Licensing and Regulation (Déepartment or DLLR), represented-
the Fund 2 |

After waiting more than twenty minutes, neither the Respondent nor anyone acting or
purporting to act on the Respondent’s behalf appeared. I then proceeded with the hearing. Code
of Maryland Regulations (COMAR) 28.02.01.23A.°

The éontested case provisions of the Administrative Procedure Act, the MHIC procedural -

regulations, and the OAH’s Rules of Procedure govern procedure in this case. Md. Code Ann.,

State Gov’t §§ 10-201 through 10-226 (2014); COMAR 09.01.03; COMAR 09.08.02.01B; = * -

COMAR 28.02.01.
ISSUES
1. Did the Claimant sustain an actual ldsé as a result of the Respondent’s acts or
omissions?
2. If so:, what is the amount of that loss compensabie by the Fund‘é

2 The MHIC is a unit of the DLLR. Md. Code Ann., Bus. Reg. § 8-201 (2015).
* Notice of the hearing was mailed to the Respondent at his address of record by certified mail on April 21, 2016,
and was returned unclaimed. COMAR 09.08.03.03A(2).
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SUMMARY OF THE EVIDENCE
Exhibits
I admitted the following exhibits on the Claimant’s behalf:*

Cl.Ex. 1A Respondent’s sales material (excerpt only), undated
ClLEx. 1B Respondent’s sales material (excerpt only), undated
ClL. Ex.2 Executed financing contract between Claimant and Respondent, dated April 7,
- 2011
CLEx.3  Addendum Contract No. 1, dated March 26, 2011
Cl.Ex. 4 Payment Coupon, dated due September 13, 2011, and Claimant’s check nos. 102
and 453, dated June 17,2011
ClL.Ex.5A  Notoffered
Cl.Ex.5B  Letter from C. Mood to the Respondent and Ins spouse, dated August 26, 2014
Cl. Ex. 6A- Photographs of Respondent’s work, post-completlon, taken approximately
6E.  June 14,2016°
CLEx.7 Unsigned letter from Timeless Construction to Clalmant dated August 7, 2014
Cl. Ex. 8 Copy of information from Respondent’s web page as of June 21, 2016,
copyrighted 2009

I admitted the following exhibits on behalf of the Fund:

GF Ex. 1 Notice of Hearing from OAH to the Respondent, dated April 21, 2016, together .
with DLLR Hearing Order, dated January 7, 2016; envelope marked “Return To
Sender Unclaimed Unable To Forward,” received May 16, 2016; copy of certified

* mail receipt, unsigned, undated; and Memorandum to File from OAH Docket

Specialist Sandra Sykes, dated May 19, 20167

GF Ex.2 DLLR Hearing Order, dated January 7, 2016

GF Ex. 3 DLLR/MHIC licensing information re: Respondent

GF Ex. 4 Claimant’s Home Improvement Claim Form, dated June 2, 2014

GFEx. 5 Letter from MHIC Chairman Joseph Tunney to the Respondent, dated June 12,
2014 (missing attachment)

GF Ex. 6 Contract between the parties, dated March 11, 2011

GF Ex.7A MHIC Name Search report, undated

GFEx.7B  DLLR/MHIC licensing information re: Respondent

GF Ex. 7C  DLLR/MHIC licensing information re: Timeless Construction

4 I excluded the handwritten interlineations on Cl. Exs. 1A and 1B and the green handwriting on Cl. Ex. 2 from

those exhibits as admitted.

% The addendum describes the scope of work and was prepared in conjunctlon with the March 26, 2011 contract

between the parties describing the nature of the home improvements, price, warranties, defaults and remedles See

Fund (GF) Exhibit 6. .
81 accept as true the Claimant’s testimany that these photographs represent the appearance of the patio here at issue

as of the time the Claimant filed his claim.

7 The original of GF Ex. 1 is in the OAH file. For ease of reference I have included a copy with the packet of the

other exhibits admitted in evidence.



L Testrmony

A

b The Clarmant and Mrs Cohukos testlﬁed on the Clalmant’s behalf
- No one testrﬁed on the Respondent’s behalf
- No one testrﬁed on, the Fund’s behalf
| PROPOSED FINDINGS OF FACT

) ST ﬁnd the followrng facts by a preponderance of the evrdence

L :1. C At all relevant trmes, the Respondent was a lrcensed home rmprovement contractor,

| holdmg MHIC llcense number 465225 5 (Mr Steen)
L 2 | At all relevant trmes, the Clarmant and Mrs Cohukos owned and resrded at the home
located at 4523 nghtlngale Court, Elhcott C1ty, Maryland (Home)

' 3 . At all relevant trmes nerther the Clarmant nor Mrs Collukos owned three dwellmgs or

more Neltherwas an employee officer or partner of the Respondent nor an 1mmed1ate relatrve L

of the Respondent’s spouse or any of hrs partners, ofﬁcers or employees Prror to the matters at ::'-I o

- jlssue in thrs case ne1ther the Clarmant nor Mrs Colrukos had any relatlonshrp or dealmgs Wlth B

' the Respondent , _ _ ,
. 4 Just pnor to March 26 201 1 the Cla1mant met wrth one of the Respondent’s sales
a2 representatrves at the Clarmant ] home to drscuss the possrble constructron of a patro made ot |
L concrete pavers m the backyard of the Home (mrtral meetmg) | = |
R : 5 | ' ‘ At all relevant trmes the sales representatlve was actmg on the”Respondent’s behalf “
v ;}‘GT L Durmg the 1n1t1al meetmg the sales representatrve gave the Clarmant certam of the

. Respondent’s sales llterature One plece contamed mformatron regardmg the Respondent’ o

RN ':."J_company S home rmprovement hcense in Maryland Pennsylvama and Delaware and stated thati» -
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the Respondent was a certified ICPI installer.® Another piece identified different types of
concrete pavers available and described in words and graphics each of the steps involved in
installing patios made of concrete pavers. The graphic depicted a level patio.

7. During the initial meeting the sales representative indicated that if'engaged, the
Respondent would install a “performance-grade™ installation. This is the highest grade
installation depicted in the sales representative’s sales material. The representative never told the
Claimant that it was possible that properly installed concrete pavers might shift and /or sink at
uneven angles, leaving gaps between the pavers of one inch or more.

8. The Claimant reviewed the Respondent’s web site prior to entering any agreement with
the Respondent. The web site represented that the Respondent was a “premiér véndor” for EP
Henry, a manufacturer and vendor of concrete pavers, and that EP Henry would give a “life-time
. warranty on not only the product, but also the labor.” (Cl. Ex. 8.)°

9. The Claimant and the sales representative had another meeting on March 26, 2011. Prior
to or at the meeting, the sales representative provided the Claimant with a proposed contract
(Contract) and addendum (Addendum.) (GF Ex. 6; Cl. Ex. 3.) The Contréct contained, among |
other tfxinés, the price and payment terms for the work to be performed by the Respondent, and
incorporated the Addendum.'® The Addendum contained a description of the layout and scope of
work entailed in installing the Claimant’s patio, the material to be used, and a warranty. (/d.)

10.  The Claimant signed the Contract and Addendum on March 26, 2011. The Respondent

signed the Contract on or about March 26, 2011.

® ICPI stands for Interlocking Concrete Paving Institute.

® Cl. Ex. 8 is a copy of the Respondent’s web site the Claimant obtained shortly prior to the hearing. The Claimant
testified without contradiction that the representations regarding the Respondent’s association with EP Henry and
the lifetime warranty were also contained on the Respondent’s web site the Claimant reviewed prior to entering an
agreement with the Respondent.

1 The Contract, admitted as GF Ex. 6, is incomplete. It refers on the first page to additional terms contained on the
back of the document, but neither party presented a copy of the back of the document. (See GF Ex. 6, 7.)



1 l ' The Addendum contams the desrgn and square footage of the patlo and 1nd1cates that the
Respondent would install 596 EP Henry “Impenal” pavers (Cl Ex 3 ) It states that the patro

" vwrll be an ICPI certlhed 1nstallatron, and carnes a “Llfetrme Labor & Manufacturer Warranty » '

.".(Id)u BN ‘ il |

The Respondent was aware in desrgmng the patlo that the Claunant’s backyard had a

- dra1nage problem Prior to the Respondent’s work the Clarrnant 1nstalled a dram in 1ts center to -

. "‘augment the backyard’s natural dramage

;13 The Contract pnce for the mstalled patro was $16 500 00 (GF Ex 6 )

N - "14 Nothmg in the Contract or Addendum, on the Respondent’s web srte, or m any of the

o . ‘"matenal the sales representatrve gave the Clalmant (or 1n any of the sales representatrve 5,

‘ “descnptlons of the layout of the patro) mdlcated that some or all of the stones of the pat1o would, .
shlft and smk remarnmg at uneven angles, or that the patro would settle or otherw13e not be

- ilevel

L 15 Nothmg 1n the Contract or Addendum provrded that the ClaJmant would be responsrble ST |

for mamtenance of the patro Nothmg in the Contract provrded for arbrtratron of drsputes
JEE 6 The Respondent mstalled the patlo 1n or about June 201 L. The Respondent kept the drarn; '
B already m ex1stence whrch is. located in or about the center of the patro, and rnstalled addltronal '

| ;drams at other patlo locatrons N

; The, Claunant testrﬁed generally that. he understood at. or about the tlme he ﬁrst met. wrth the sales representatlve

""" that an ICPI installer was one with the requisite knowledge-and understandmg to properly install concrete pavers
- - .. Neither the Claimarit nor the Fund provided any information from the ICPI concerning the meaning of an ICPI .
. certified mstallatron Although that would have been very helpful to my understandmg of the contractmg partles
L 'obllgatrons, it is not necessary to my Proposed Decision.

The front side of the Contract does not contain an. ‘arbitration’ clause, and the partres drd not drrectly address the :
presence or absence of an arbitration clause on the reverse side of the:Contract. Nevertheless, the Respondent never . -
.invoked any arbitration requirement, even after the MHIC sent him a copy-of the claim. (GFEx.5.) [n'addition, as. -

" - detailed later in these proposed Findings of Fact, the Respondent told the Clalmant hlS company was no longer m : ;
o busmess, hence there was no company with whlch to arbrtrate the dlspute L : . o
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17.  The Claimant paid the full Contract purchaée price.”

18.  The patio was level as installed.

19. Fo'llow_ing installation the center drain was flush with the patio paving stones.

20.  Inorabout May 2012, the Claimant noticed certain stones aroun‘d‘the‘ perimeter lifting
up,l and one chipped stoné. The Claimant telephoned the Respondent about the matter. At an
unspecified date thereafter, the Respondent detailed a work crew to the Home to address the
Claimant’s concerns. Sometime there‘after‘ the crew replaced the chipped stone and reset and
levelled the displaced perimeter pavers.

21. Over the summer of 2012 and throughout 2013, the Claimant observed that certain of the
pavers were again shifting. The ﬁroblem was no longer confined to a fevx{ perimeter pavers. The
pavers throughout the patio randomly shiﬁed énd sank, in some places causing at least a one-inch
(1) drop between pavers and in excess of a one-inch (1) drop in other places. It was no longer
level and failed to drain correctly. (See Cl. Exs. 5B and 6A-E.) Individuz‘lls walking on the pavers
~ could lose their balance or trip, causing falls.

22.  Between 2013 and 2014, the Claimant called the Réspondént on multiple occasions -
requesting that the Respondent address these problems. The Respondent did not answer or return
the Claimant’s telephone calls.

23. In or about the spring of 2014, the Claimant contacted EP Henry. One of its
representatives informed the Claimant that the Respondent was never an approved EP Henry

vendor.

13 The Claimant financed $8,558.00 of the purchase price. (Cl. Ex. 2.) The Claimant produced check copies
documenting payments of $8558.37 paid to the financial institution providing the financing. (Cl. Ex. 4.) The
Claimant was unable to document payment of the remainder of the Contract price, but testified without contradiction
that he paid the Contract price in full. The Claimant’s complaint was served on the Respondent and he did not
submit anything contesting that he received payment in full. The Fund’s representative was satisfied that the
Claimant paid the full price. I found the Claimant’s testimony credible and am satisfied that the claimant paid the
full Contract price.



o 24 : Thereafter the Clarmant tned wrthout success several trmes to. reach the Respondent by

telephone

" 25 . F ollowmg the unsuccessﬁal attempts to reach the Respondent by telephone, the Clalmant |

- ':sent the Respondent an emall about the matter on Apnl 24 2014 The Respondent then conA

- telephoned the Clarmant who explamed the problems the Clalmant was expenencmg w1th the

,‘ patto The Respondent told the Claxmant to contact EP Henry The Clalmant told the Respondent - S

E ] that EP Henry demed any connectron wrth the Respondent The Respondent then told the -
| Clalmant that the ReSpondent was out of busmess L o |
26 On June 2 2014, the Claunant ﬁled a Clalm w1th the MHIC complalmng about the Con
i Respondent’s work and seekmg rermbursement of the full Contract pnce ﬁ'om the Fund |

.- 2:7 ' Over the summer of 2014 the Clatmant contacted several contractors recommended byA .
B EP Henry to mspect and address the Clalmant’s concerns about the patlo Only one. of those | =

' contractors Tuneless Constructron agreed to mspect the pat1o and advxse the Clalmant how to

- : fproceed

28 Tlrneless Constructlon isa l1censed Maryland home unprovement contractor
o 29 Crarg Mood one of Tlmeless Constructlon s sales representatwes, mspected the patro 1n

S : for about the beglnmng of August 2014 He 1ssued a report on August 26 2014 (Cl Ex SB )

o _: - 30 Mr Mood opmed that the patlo had settled to such a degree that 1t no longer dramed

properly Hls report mdrcated the problem stems from a few potentlal’ 1neffect1ve mstallatron .

,"‘Aprocesses ..... (Id ) The Report does not state wh1ch of the posstble mstallatron processes caused o

M the problem At

.3 1“;ﬁ ' Mr Mood told the Clarmant that the 1nstallat10n was the hkely cause of the problem but

he could not know for certatn unless he removed the pavers and tnvestlgated further EER
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32. The Claimant asked Mr. Mood if Timeless Construction would repair the problems
observed with the patio and guarantee the repairs. Mr. Mood said the company would not
guarantee any repairs until it deconstructed the existing patio to identify the specific problem.
Mr. Mood gave the Claimant a price of $14,500.00 to raze and replace the patio.
33.  The Claimant did not authorize Timeless Construqtion‘to proceed pending the outcome of
this administrative action.
34.  The Respondent installed the concrete pavers in an unworkr‘nanlike’way. As aresult of
the Respondent’s faulty installation, the concrete paveré constituting the patio have shifted and
sunk improperly, creating an uneven surfacé and hazard to those traversing the patio, exposing
them to trips and falls. Also, the patio no longer drains properly as a result of the Respondent’s
faulty installation. |
35.  The Claimant filed his Claim with the MHIC less than three yealjs after entering into the
Contract with the Respondent. The Claimant has not filed a claim for reimbursement or damages
in any other forum and has not recovered for his alleged loss from any source.
36. . The Claimant’s actual loss compensable by the Fund is $14,500.00.
DISCUSSION | |

The Claimant asserts that the Respondent failed to perform the installation of his patio in
a workmanlike manner. The Claimant initially sought a refund of the full Contract price,'
$16,500.00. At the conclusion of the hearing, the Claimant reduced his‘ Claim to $14,500.00, the
amount Timeless Construction estimated it would cost to remove the existing patio and install a

new patio in a workmanlike way, with a guarantee of the work.



An owner ‘bears the burden to prove hrs clarrn agamst the Fund by a preponderance of the | n

- vrdence Md CodeAnn Bus Reg §8-407(e) (2015), Md CodeAnn State Gov t§ 10-217

A(2014), COMAR § 09. 08 03 03A(3) " “[A] preponderance of the ev1dence ‘means. such evrdence ‘

' _,whrch when consrdered and compared wrth the ev1dence opposed to it, has more convmcrng |

_ force: and produces .a behef that 1t is more llkely true than not true b Coleman V. Anne
Vih"ﬁ‘Arundel Cty Polzce Dep't., 369 Md 108 125 n. 16 (2002) (quotrng Maryland Pattem Jury
rInstructrons 1 7 (3rd ed. 2000)) J e
ln lts closmg argument the Fund recomrnended a ﬁndmg that the Clalmant met hls SRR
. :"burden and was entrtled to $14 500 OO from the Fund For the reasons stated below I fmd that ‘7; 5
: 3 the Clarmant met hlS burden of proof w1th respect to hrs Clarm - | |
- (An owner must prove a number of elements to recover compensatron .ﬁom the Fund The N
'owner must prove ‘an actual loss that results from an act or onn831on by a llcensed contractor |

Md Code Ann Bus Reg § 8-405(a) (2015) See also COMAR 09 08 03 03B(2) Actual loss v

means the costs of restoratlon, repa1r, replacement or completlon that anse from an '

' unworkmanhke madequate or mcomplete home lmprovement » Md Code Ann Bus Reg §8- S

‘401 (2015)
In addrtron an owner must prove that at all relevant trmes (a) the owner owned fewer
'5 than three dwellmg places (b) the work at 1ssue concemed the owner s personal resrdence 1n f 1 ;

o 'Maryland (c) the owner was not an’ employee ofﬁcer or partner of the contractor or the spouse -

e f or other 1mmed1ate relattve of the contractor or the contractor s employees, ofﬁcers or partners

. K (d) the work at 1ssue d1d not mvolve new home constructron, (e) the owner d1d not unreasonably FE

e "'{[reject the contractor s good farth effort to resolve the clalm, (f) any remedral work was done by

S hcensed contractors, (g) the owner comphed w1th any contractual arbrtratron clause before

" As noted' above; ‘;COMAR” refers t‘o: the'éode ol‘ffMaryl'and'Reg.ulatlons.: IR



seeking compensation from the Fund; (h) there is no pending claim for the same loss in any court
of competent jurisdiction and the owner did not recover for the actual loss from any source; and
(i) the owner filed the Claim with the MHIC within three years of the date the owner knew, or
with reasonable diligence should have known, of the loss or damage. Md. Code Ann., Bus. Reg.
§§ 8-405(c), (d), (i), and (g) (2015), 8-408(b)(1) and (2) (2015).

The Claimant satisfied each of the above elements. The Respondent was a licensed home
improvement contractor, and the work concerned installation of a patio at the Claimant’s primary
residence; The Respondent entered into a home improvement contract with the Claimant. In
addition, the Claimant owned fewer than three dwelling places, the parties were neither related |
nor associated in business, the Claimant was not contractually obligated to arbitrate the claim,
the Claimant did not file any other action to recover for the Respondent’s acts or pmissions, and
the Claimant filed his Claim within three years of the date of the Contract. In addition, as
discussed below, the Claimant proved that the Respondent’s installation was unworkmanlike.

The Quality of the Installation

‘ The Claimant asserts that the Respondent failed to properly install the concrete pavers
constituting the patio, such that pavers wrongly shifted and sank at random angles and at depths
of one inch (1) or more, causing inadequate drainage and posing trip and fall hazards. The
Claimant did not put on any expert testimony stating to a reasonable degree of certainty that the
installation was unworkmanlike and that the pavers should not have shifted and sunk unevenly
within two to four years of installation. The Claimant also failed to adduce any documents or
other material from the ICPI or EP Henry addressing the issue. Further, the one other contractor
who inspected the patio, Mr. Mood, refused to state with certainty that the Respondent’s

installation was the cause of the patio’s ongoing settlement or collapse ;without further inspection

of the Respondent’s work. Mr. Mood’s report can be read to state that the Respondent did

11



somethmg wrong in the mstallatron, but that Mr Mood could not 1dent1fy the speclﬁc cause untll .
' Tuneless Constructlon deconstructed the patlo However, both the Clarmant and Mrs Cohukos‘ L
' 'testlﬁed that Wh11e Mr. Mood stated that the 1nstallatlon was the Izker culpnt Mr Mood refused Y
o to deﬁmtlvely attnbute the patro problems to the mstallatlon untrl he could examme each aspect |
of the Respondent’s work » . .
It would have been helpful to have an expert or expert matenals attestmg to whether the |

o ‘ patro and pavers should have remamed ﬂat after mstallatlon Even wrthout such ev1dence, I

' nevertheless fmd that the Respondent’s mstallatron was unworkmanhke The Clalmant d1d not"

have to prove wrth certamty that the Respondent’s work was respons1b1e for the patlo s e

R problerns The Clalmant had to prove that it was more Izkely than not that the Respondent’s work o

~was at fault Mr Moody 1nd1cated that the Respondent’s work was the hkely cause and I agree :
| It is clear that the Respondent was aware of the fact that the Clarmant’s back yard had a’
dramage 1ssue whwh ‘was addressed by the operatron of the center dram That ‘was obv1ous from :
- the presence of the dram pnor to any work by the Respondent ‘ It is: clear that for the central dram-f
. . : to work properly, it must be ﬂush w1th, rather than srt above the pavrng stones If the dram s1ts :
. above the pavers it w1ll not be effectlve or as effectlve as it would be 1f 1t is ﬂush w1th the e
3 mstalled to drrect water has settled to the degree that 1t has rendered the ongmal dram
~meffcct1ve » (Cl Ex 5B ) It does not requlre expert testlmony to estabhsh a lack of proper 1: | '
:dramage It is obvrous from anyone s 1nspect1on of the backyard |
- It is also clear asa matter of common sense, and as the Respondent s .sales nlaterlals
E . .deplct that the pavers should be mstalled m an essentlally ﬂat even pattem (Cl Ex lB ) The
X pavers 1nsta11ed by the Respondent were mstalled in thls manner but soon shlfted and sank

unevenly, .
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There are two possible explanations for the uneven shifting and sinking of the pavers. It
was either the result of some geological issue outside anyone’s control or the result of improper
installation. No one argued the former explanation, and I am satisfied it is the latter. First, the
" Respondent never advised the Claimant to expect this kiﬁd of change beginning only two years
after installation. If that Wcre a i)ossibiljty, one would expect the Respondent’s sales
representative or promotional material to warn of such a possible development, despite a proper
installation. One would also expect the Respondent to exclude such a result from the
Respondent’s warranty. Here, although the parties did not present the full Contract, tﬁe
Respondent’s sales material states that the work is guaranteed for life, without méntioning any
exclusion. |

The Respondent’s sales material indicated that EP Henry provided a lifetime guaranty of
the product and labor. I am satisfied that the warranty provided by EP H§m‘y, had the
Respondent been an approved vendor, only covered the pavers and the labor to repair or repiace
any faulty ones; the Respondent’s sales material did not state that EP Henry’s waﬁanty applied
to the quality of the initial installation. Rather, as indicated in the Addendurﬁ, the Réspon_dent
warranted the installation. (Compare Cl. Exs. 3 and 8.)

In addition, in or about May 2012, the Respondent’s work crew did replace or reset the
few pavers that had shifted and lifted around the perimeter of the patio. According to the
Claimant’s unchallenged testimony, no one indicated at that time that the élaimant should expect
any settling or the exteht of shifting and settling the Claimant experienced.

According to the Claimant’s unchallenged testimony, when Mrs. Coliukos spoke with the
Respondent in 2014 and described the patio problems, the Respondent did not indicate this was a
natural development unrelated to installation. Instead, the Respondent told Mrs. Coliukos to

contact EP Henry. When she responded that she had already contacted EP Henry, and had

13
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learned that the Respondent was not one of 1ts approved vendors the Respondent told the

i , Clalmant that the Respondent’s company Was out of busmess and concluded the conversatlon

I beheve that Mrs Cohukos had the telephone conversatton w1th the Respondent and that
. ) the Respondent d1d not claxm the uneven shrfttng and settlmg was a natural consequence of any ‘
' ;patlo mstallat10n As prevxously 1ndlcated there is nothmg m the Respondent’s promottonal S
'matenals pomtmg out that shrﬁmg and smkmg w1ll occur or should be expected “
o Of course, assummg that the Respondent’s company had gone out of busmess, the
Respondent may have had no matenal mcentrve to dlscuss the matter of responsrblhty w1thMrs: '
: .'Cohukos In contrast however the Respondent had a great deal to lose 1f the F und upheld the
o Clalmant’s clatm In such a case the Respondent would lose h1s home 1mprovement contractor

: hcense at least untll he repald to the Fund any amount the Fund pa1d to: the Clarma.nt Grven that -

, exposure had the Respondent beheved the mstallatlon was not at fault I would expect the B sowLnE T

: Respondent to so state in response to the Claun forwarded to h1m by the Fund The Respondent - »’ :
.'f'dldnotdoso I A ' | e .

Based on all the above I ﬁnd that the Claunant met hlS burden provmg by i f T
: preponderance of the ev1dence that the Respondent’s 1nstallat10n of the patro at the Clarmant s |

s Home was unworkmanhke

L Calculatton ofActual Loss

The Fund may not compensate an owner for consequentlal or punmve damages personal

T v;1nJury, attomey s fees court costs or mterest COMAR 09 08 03 O3B(1)

BRVIRES
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The MHIC’s regulations provide the following measures for calculating an owner’s

actual loss. COMAR 09.08.03.03B(3):

Unless it determines that a particular claim requires a unique
measurement, the Commission shall measure actual loss as follows:

(2) If the contractor abandoned the contract without doing any work, the
claimant’s actual loss shall be the amount which the claimant pa1d to the
contractor under the contract.

(b) If the contractor did work according to the contract and the claimant is -
not soliciting another contractor to complete the contract, the clalmant’
actual loss shall be the amount which the claimant paid to the original
contractor less the value of any materials or services provided by the
contractor.

(c) If the contractor did work according to the contract and the claimant
has solicited or is soliciting another contractor to complete the contract,
the claimant’s actual loss shall be the amounts the claimant has paid to or
on behalf of the contractor under the original contract, added to any
reasonable amounts the claimant has paid or will be required to pay
another contractor to repair poor work done by the original contractor
under the original contract and complete the original contract, less the
original contract price. If the Commission determines that the original
contract price is too unrealistically low or high to provide a proper basis
for measuring actual loss, the Commission may adjust its measurement

- accordingly.

The formula set forth in COMAR 09.08.03.03B(3)(a) is inapplicable because the
Respondent did not abandon the Contract without doing any work. The formula set forth in
COMAR O9.08.03.03B(3)(b) is inappropriate because the Claimant is soliciting another
contractor to do the work.

The formula set forth in COMAR 09.08.03.03B(3)(c) is appropriate. The Respondent did
the work and the Claimant is soliciting another contractor to redo the patio. -

The Claimant paid $16,500.00 pursuant to the Contract, representing the full Contract
price. Pursuant to COMAR 09.08.03.03B(3)c), I will add to this the esgimated amount submittéd
by Timeless Construction, and subtract that amount ﬁom the total ($16,500.00 + $14,500.00 =

$31,000.00; $31,500.00 -$16,500.00 = $14,500.00). The Claimant’s actual loss is $14,500.00.
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o Pursuant to statute the maxunum recovery from the Fund is lrmlted to the lesser of
- ":$20 000 00 or the amount pa1d by or on behalf of the Clalmant to the Respondent Md Code .
| _ Ann Bus Reg §§ 8- 405 (e)(l) (5) (2015) Because $14 500 00 is less than both such amounts, . :
| ."I fmd that the Clalmant’s actual loss compensable by the Fund 1s $l4 500 00 PRI

| | PROPOSED CONCLUSION OF LAW

) I conclude that the Clalmant has sustamed an actual and compensable loss of $14 500 00 -

. . asa result of the Respondent s- acts and omlssmns Md Code Ann Bus Reg §§ 8-401 and 8-

| :"'405(2015) e L |

RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Comrmsswn - | .

g ORDER that the Maryland Home Improvement Guaranty F und award the Cla.lmant

'-"If$14 500. 00 and |

ORDER that the Respondent 1s 1nehg1ble for a Maryland Home Improvement
o 4Commxssron hcense untrl the Respondent rermburses the Guaranty Fund for all momes dlsbursed

% under thls Order, plus annual mterest of at least ten percent (10%) as set by the Maryland Home -

s Improvement Comm1ssron Md Code Ann Bus Reg § 8-4ll(a) (2015), and

' August 25,2016

ORDER that the records and pubhcatrons of the Maryland Home Improvement Bt

) Comrmsswn reﬂect this de01s1on

Slgnature on Flle

‘Date Dec151on Issued S SR ~~Henry 1, Aprams = T =
o R o L Admlmstratlve Lanudge S



PROPOSED ORDER

WHEREFORE, this 5th day of October, 2016, Panel B of the Maryland

Home Improvement Commission approves the Recomm ended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period |
during which they may file an appeal to Circuit Court. |

Andrew Snyder ‘y

Panel B

MARYLAND HOME IMPROVEMENT COMMISSION






