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[DEPARTMENT OF LABOR, LICENSING AND REGULATION

The Maryland Home

Improvement Commission * BEFORE THE
* MARYLAND HOME IMPROVEMENT
* COMMISSION
*

v. Dale Seek * MHIC No.: 14 (90) 228

t/a Mystical Gardens

(Contractor) *
and the Claim of
Jean Craft Comolli *

(Claimant)
********;*****************************************************
FINAL ORDER
WHEREFORE, this 9'" day of September 2016, Panel B of the Maryland Home
Improvement Commission ORDERS that: |

1. The Findings of Fact set forth in the Proposed Order dated February-1, 2016 are
AFFIRMED.

<. The Conclusions of Law set forth in the Proposed Order dated February 1, 2016
are AFFIRMED.

3. The Proposed Order dated February 1, 2016 is AFFIRMED.
4. This Final Order shall become effective thirty (30) days from this date. -
3. During the thirty (30) day period, any party may file an appeal of this decision to

Circuit Court.

Joseph Tunney
Joseph Tunney, Chairperson
PANEL B

MARYLAND HOME IMPROVEMENT COMMISSION

PHONE: 410-230-6309 » Fax: 4| 0-962-8482 « TTY UstRs, CALL VIA THE MARYLAND RELAY SERVICE
INTERNET: WWW.DLLR.MARYLAND.GOV ° E-MAIL: DLOPLMHIC-DLLR@MARYLAND.GOV
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IN THE MATTER OF THE CLAIM * BEFORE RACHAEL BARNETT,

OF JEAN CRAFT COMOLLI, * AN ADMINISTRATIVE LAW JUDGE
CLAIMANT * OF THE MARYLAND OFFICE

AGAINST THE MARYLAND HOME * OF ADMINISTRATIVE HEARINGS

IMPROVEMENT GUARANTY FUND  *

FOR THE ALLEGED ACTS OR . *

OMISSIONS OF DALE W. SEEK, *

' T/A MYSTICAL GARDENS . *  OAH No.: DLR-mC-Qz;15-15432

LANDSCAPING CO., | % MHICNo.: 14 (90) 228

RESPONDENT *

% * % * * * .o% * * % * * *

PROPOSED DECISION

STATEMENT OF THE CASE
- ISSUES
SUMMARY OF THE-EVIDENCE
PROPOSED FINDINGS OF FACT
. DISCUSSION
- PROPOSED CONCLUSION OF LAW
RECOMMENDED ORDER

STATEMENT OF THE CASE

On July 24, 2014, Jean Craft Comolli, (Claimant) filed a claim (Claim) with the
Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund) for reimbursement
of $19,700.00 in alleged actual losses suffered as a result of a home improvement contract with

Dale W. Seek, trading as Mystical Gardens Landscaping Co. (Respondent).
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I held a hearing on Septembef 10, 2015 at the Office of Admipistrative Heérings, locatéd
in Kensington, Maryland. Md. Code Ann., Bus. Reg. §§ 8-3 12(a), 8-407(e) (2015).! The |
Claimant represented herself. Patricia McKenzie,' Esquire, represeﬁted the Respondent, who was
present. Hope Sachs, Assistant Attorney General, Departmenf of Labc;r, Licensing and
Regulation (Department), represented the Fund. |

The contested case provisions of the Administrative Procedure Act, the procedural
regulations of the Department, and the Rules of Pl;ocedui‘e of the Office of Adrhirﬁstrative
Heérings (OAH) govern procedure in this case. Md. Code Ann., State Gov’t §§ 10-}201 through
| 10-226 (2014), Code of Maryland Regulations (COMAR) 09.01.03, 09.08.02, and 28.02.01..

ISSUES |

1. Isthe Claimant’s claim barred by the limitations perioa found in section 8-405(g)
of the Business Regulation Article? .

2. If the Claimant’s claim is nét barred by the limitations period, did the Claimant
sustain an actual loss cofnpensable’ Ey the Fund as a result of any acts or
omissions committed by Dale W. Seek?

3. If so, what is the amount of that loss?

' SUMMARY OF THE EVIDENCE
. I admitted the following exhibits on the Claimant’s behalf:
| Clmt. Ex. 1 - Contract with Mystical Gardens Landscaping Co., November 28, 2009
Clmt. Ex. 2- Contract with Mystical Gardens Landscaping Co., December 20, 2010
Clmt. Ex. 3 - Cleared check from the Claimant to the Respondent November 29, 2009
Clmt. Ex. 4 - Cleared check from the Claimant to the Respondent, May 24, 2010
Clmt. Ex. 5 - Cleared check from the Claimant to the Respondent, June 10, 2010

Clmt. Ex. 6 - Cleared check from the Claimant to the Respondent, August 17, 2010
Clmt. Ex. 7- Cleared check from the Claimant to the Respondent, September 6, 2010

| Unless otherwise noted, all citations of the Business Regulation Article hereinafter refer to the 2015 Replacement
Volume.



" Clmt. Ex. 8 - Cleared check from the Claimant to the Respondent, September 13, 2010
Clmt. Ex. 9 - Cleared check from the Claimant to the Respondent, October 2, 2010
Clmt. Ex. 10 - Cleared check from the Claimant to the Respondent, February 25, 2011
Clmt. Ex. 11 - Complaint filed by the Claimant with MHIC, August 8, 2013
Clmt. Ex. 12 - Written statement, undated

I admitted the following exhibits on the Respondent’s behalf:

Resp. Ex. 1 - Contract between Mystlcal Gardens Landscapmg Co. and the Complainant,
September 6,2010
Resp. Ex. 2 - Letter from the Complainant to the Respondent August 16,2014

I admitted the following exhibits on behalf of the Fur'xd:

Fund Ex. 1- Cover letter, dated July 8, 2015 from the OAH to “Legal Services” stating that
the attached documents were returned as unclaimed mail, with the following attachments:
e Notice of Hearing, June 11, 2015

Hearing Order, April 22, 2015

Important information about your hearing, undated '

Blank request for accommodation form

Certified mail, return to sender, June 11, 2015

Testimony
_ The Claimant festified and presented the testiﬁony of Ray Murdock, licensed contractor,
and Dan Condon, homeowner’s fiancé.

The Respondent testified.

PROPOSED FINDINGS OF FACT

I find the following facts:by a preponderance of the evidence:
1. At all times relevant to the subject of this hearing, the Respondent was a licensed
home improvement contractor under MHIC license number 27829.
2. On November 28, 2009, tne‘ Claimant and the Respondent entered into a contract.
for $1 7,000. The contract stated that work would begin on December 5, 2009 and would be - -
completed by January 20, 2010. .The contract included tne following nome improvements:

o Install two floor drains and extend pipe out towards road,



. Install concrete footing for retaining-wall, ‘installr retaining wall with a masonry . i

.. 'stone veneer, .. .

Install concrete and flagstone steps; :

Install lower flagstone patio with planting beds, -~

'Install black-:rails, s

_Mulch all beds, T

Install Iow-volt l1ghts,

g Install llghtsmwall and :

Remove trash from the s1de of the house

) On November 29 2009 the Clalmant pa1d the Respondent a dep031t of $5 650 00;

On December 20 2010 the Clatmant and the Respondent entered 1nto another

contract w1th 1o balance due, to complete the followmg work

’BUild a pa‘tlo‘ -

R Bulld mulchmg beds and rnulch the beds

~ Lay one load of blue stone over the exrstmg blue stone curved drlveway,

» Coat the blook m31de wall ‘with natural stone lookmg veneer (concrete), .' L
r}"CO'v'er the concrete steps w1th ﬂagstone PRSI |

Install rarls adjacent to the steps |

‘ Apply sod over ex1st1ng sod m backyard and

"'.':“kInstall vent.? o o | o

. On May 24, 2010 the Clalmant pard the Respondent $4 000 00

“ 'On June 10 2010 the Clarmant pa1d the Respondent $1 650 00

2 The carbon copy admrtted into evndence as. Clannant Ex.2is only partlally leglble on the last line of the work

o speclﬁed whlch perrmts only a cursory understandmg of the. last element of work'to- be: done
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7. On August 17,2010, the Claimant paid the ReSpondent $3,00.0'.'00.

8. | On Seﬁtefnbef 6, 2010, the Claimant paid the Resﬁondent $4,000.00.

0. On September 13, 2010, the Cla;'mant paid the Respondent $1,000.00.

10.  On October 2, 2010, the Claimant i)aid the Respondent $5,000.00.

11.  The Respondent last pgrfofmed work on the Claimant’s home in 201 0.

12.  OnFebruary 25, 2011, the Claimant paid the Respondent $2,000.00.. 'On the
memorandum portion of the check, the Claimant wrote “loan.” This was the only cileck with
such a notation. .

'13. The Claimant filed her Claim for $19,700.00 on a Home Improvement Claim
Form that is both hand-dated and daté stamped as received on July 24, 2014.
- DISCUSSION
. In this case, the Claimant has the burden of proving the validity of her claim by a
preponderance of thg evidence. Md. Code Ann., State Gov’t §10—217 (2014); COMAR
09.0'8.03.03A(3.). “[A] preponderance of the évidence means such evidence which, when
considered and compared with the evidence opposed to it, has more coﬁvincing force and.
produces . . . a belief that it is more likely true than not true.” Coleman v Anne A'rundel Cy.
Police Dep’t., 369 Md. 108, 125, n. 16 (2002), quoting Marylahd Pattern Jury. Instructions 1:7
(3rd. ed. 2000).

An owner may recover compensation from the Fund “for an actual loss that results from
an act or omiséion by a licensed contféctor.” .Bus. Reg. § 8-405(a). See also COMAR
09.08.03.03B(2) (“actual losses . . . incurred as.a result of misconduct by a licensed contractor™).
Acfual loss “means the costs of 'restoration, repair, reﬁlacement, or completion that arise from an
unworkmanlike, inadequate, or incomi;lete home hnprovemeﬂt.” Bus. Reg. § 8-401. For the

following reasons, I find that the Claimant has not proven eligibility for compensation.



Statute of Limttations
o The Respondent was 'a~lleensed home;improvementcontractor at-thel_.t'ime he entered into
the contract- wrth the Claiman't'» There are no pritnd fctcz’e statutory impediments b'ar‘ring‘ the
- Clatmant ﬁom recovermg compensatlon from: the Fund (belng related to the Respondent
recoverlng damages from the Respondent ina court proceedmg, owmng more than three
res1dent1al propertles etc) ‘Md. Code Ann Bus Reg §§ 8- 405(t)(1) and (2) (2015) |
A srgmﬁcant obstacle stands in the way. of the Clarmant’s recovenng compensatron from
the Fund. Sectton 8- 405(g) of the Busmess Regulatton Artrcle states, N claim shall be brought )
3 agamst the Fund within 3 years after the clarmant drscovered or, by use of ordrnary dlllgence
should have drscovered the loss or damage ? The Claunant was drssatlsﬁed wrth the
7 Respondent’s work throughout the duratron of the contract hence the second contract atno
- addrtlonal cost. However, the Clarmant contmued to pay the Respondent to perform work on her E
property | | ‘ : : ‘ . | o
. The Respondent last performed work on the Clatmant’s property 1n 201 0, and the . ° 7
- Clarmant adrmts that she never saw hun agatn aﬁer F ebruary 201 l By May 201 1, well 1nto the |
tlme when outdoor constructron _]ObS are, performed in the Maryland area, the Clarmant knew or
should have known that the Respondent would not be returmng to remedy what she beheved
were deﬁcrencres in the work performed Desplte the Clatmant’s behef that the Respondent

performed madequate work on. her property, she drd not ﬁle a cla1m agamst the Fund for the

. work eompleted in 20 10, unt11 July 24 2014 more than three years later The Clarmant farled toi

: brmg her clatm agatnst the Fund wrthm three years after the Claunant dlscovered or by use of

' 'ordmary dlhgence should have drscovered what she beheved was a loss or damage to her . )



property. She is therefore barred from recovery through the Fund under § 8-405(g) of the
Business Regulation Article.

I thus find that the Claimant is not eligible for compensation from the Fund.

PROPOSED CONCLUSION OF LAW
I conclude that the Claimant has not .suétained an actual and compensable loss of
$19,700.00 as a result of the Respondent's acts and omissions. Md. Code Ann., Bus. Reg.
- §§ 8-401, 8-405 (2015). |

RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:
- ORDER that the Maryland Home Impfovement Guarantee Fund deny the Claimant’s
claim; and
ORDER that. the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Signature on File

December 4, 2015 ' N b

Date Decision Issued Rachael Barnett
Administrative Law Judge

RAB/da
#159549






