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STATEMENT OF THE CASE

On April 24, 2015, Amy Gordon (Claimant) filed a claim (Ciaim) with the Maryland

Home Improvement Commission (MHIC) Guaranty Fund (Fund) in the amount of $12,652.95

for reimbursement for alleged actual losses suffered as a result of a home improvement contract

with David Foley, trading as Foley Construction & Residential Services, LLC (Respondent).

A hearing scheduled in this matter for March 3, 2016 was postponed at the Claimant’s

request based on documented good cause. I convened a hearing on April 14, 2016, at the Hunt

Valley, Maryland headquarters of the Office of Administrative Hearings (OAH). Md. Code



Ann Bus"nRe'gA '~'§A§' 8-3 12(:a)',. -407(e)"(‘20'1 5) ! The ‘Clairnant':was present andrepresented by
Alan Hoff Esqulre The Respondent falled to appear for the hearmg Hope Sachs Assrstant
| Attomey General Department of Labor, Llcensmg and Regulatron (DLLR) MHIC represented
, 'A .‘ The contested case. prov131ons of the Adm1n1strat1ve Procedure Act the procedural
‘ regulattons of the DLLR and the Rules of Procedure of the OAH govem procedure m th1s case
: Md Code Ann State Gov t §§ 10-201 through 10-226 (2014), Code of Maryland Regulatlons -

(COMAR) 09. 01 03 09. 08 02 and 28 02. 01

" ISSUES
1. Didthe Clarmant sustam an actual loss compensable by the Fund as a result of
L any acts.o‘r orrussmns comm1tted by the Respondent’7 o | |
L 32;‘ ' If so, what is the amount of that loss?
SUMMARY OF THE EVIDENCE
Exh1b1ts ‘ |
I adm1tted the followmg exhlblts on behalf of the Claxmant

Cl Ex 1 Home Irnprovement Clarm Form srgned Aprrl 21 2015
'Cl Ex 2 - 1 'Proposal from Respondent to Clalmant un51gned and undated

o 'Cl;. Ex 3. o First two draws pard by JamesA Block MD (the Clalmant’s spouse) to the - '

SRR ‘_,’Respondentasfollows S | s o
ffJulyls 2013 $6 83; 19

S sy, 2013 36, 269 76.- . | e

Cl E)'r; 4 ;_CEmall from Alan Hoff Esq to the Respondent James Block and Sean

<7 - Monaghan;. dated August 30,2013; email from the Respondent to James Block

-~ . and Sean Monaghan dated’ August 30, 2013 and emall from James Block to Sean
e Monaghan dated August 30 2013 B :

: Unless otherwnse noted all cltatlons to the Busmess Regulatlon Amcle heremafter refer to the 2015 Replacement
Volume : - : : o



Cl. Ex.
Cl. Ex.
Cl. Ex.

Cl Ex.

7

ClL.Ex.9

Cl. Ex.

Cl. Ex.

Cl. Ex.
Cl. Ex.

Cl. Ex.

Cl. Ex.

Cl. Ex.

10

11

12
13

14

15

16

Letter from Mitchell Brodie, Jehm Tile Contractors (Jehm) to the Clannant dated

- August 30, 2013

Email from Mitchell Brodie to the Claimant, dated August 29, 2013, and a
response from the Claimant, dated August 29, 2013

Report from LMS Carpentry, dated December 4, 2013, with attached photographs

- labeled A-N

Spemﬁcatlons and Installation Instructions for Rohl Hi-Flow Pressure Balance
Concealed Bath Mixer Without Diverter, undated

Email from Alan Hoff, Esq., to the Respondent, dated September 4,2013, and
Respondent’s response, dated September 4, 2013

Proposal & Contract from Jehm, undated and unsigned; Jehm Invoice, dated
November 20, 2013; copies of checks issued by James Block to Jehm as follows:

September 19, 2013- $1,852.00
October 4, 2013- $1,852.00
October 15, 2013- $1,500.00
November 4, 2013- $500.00
December 3, 2013- $315.00

Bills from LMS Carpentry, dated September 9, 2013 and November 11, 2013,
with an attached copy of a check issued by James Block to LMS Carpentry as

~follows:

November 17, 2013- $4,660.00
Letter from Alan Hoff, Esq., to the Respondent, dated November 1, 2013

Paid invoices from Rock Tops, dated October 21, 2013 and November 5, 2013,
with attached documentation of corresponding payments made on credit card
statements :

Invoice from MirrorCrafters, Inc., dated November 11, 2013, and attached titled
Care & Maintenance Of Your Shower Enclosure

Excerpts from credit card statements showing payments made to Chesapeake Tile
& Marble on August 23, 2013, Alexander Stone, dated August 26,2013, and
Mirror Crafters, dated November 22, 2013

Invoice from The Complete Tile Collection for floor tile, dated September 17,
2013; Credit Card Authorization Form, dated September 19 2013; and excerpt
from credit card statement showing payment made to The| {Complete Tile
Collection on September 24, 2013



CLEx. 17 lnvorces from'MMG Marble & Granite, dated August 26, 2013 ‘October 5; 201 3
' - and October:12, 2013, and excerpt from credit card' statement showmg payment
_made to Alexander Stone, Inc on October 5 2013 : .

Cl Ex 18 Two photographs of completed shower enclosure

No documents were submrtted on behalf of the Respondent
I admrtted the followmg exhlbrts on behalf of the F und

-GF E_x.. 1 L Notrce of Heanng, dated March 10 2016 and Heanng Order, dated October 30
2015 , | , L L

N GF Ex.2 ) ‘.-Respondent s MHIC hcensmg hrstory, dated Apnl 13 2016

OF Ex. 3 'Letter from the MHIC to the Respondent dated May 5, 2015 and Home
o Improvement Clarm Form, recerved by the MHIC on Aprll 24, 2015

- 'v Testlmony
: A The Clalmant testrﬁed on her own behalf and presented the testrmony of Larry Slavrk
e who was accepted as an expert 1n constructron and bathroom reparrs There was no testrmony

| ',; 'presented on behalf of the Respondent or the Guaranty Fund | | |
' | | PROPOSED FINDINGS OF FACT -
E I ﬁnd the followmg facts by a preponderance of the ev1dence

| '_l> . At all trmes relevant to the subject of this heanng, the Respondent was a lrcensed

_ home 1mprovement contraotor under MHIC regrstratlon number 01-97 124 Hrs lrcense explred
- on February 19 2 4 and has.not been renewed | | ' | | '
2 On or about July 18 2013 the Clarmant and the Respondent entered into- a :- s

contract (the Contract) to provrde home nnprovement serv1ces at the Clarmant s home (the

N Property) located in Ruxton Maryland The Contract called for the renovatlon of a bathroom at

.the Property The Contract mcluded replacmg/renovatlng an. exxstmg shower, remedratlng
o K exrstmg rnold enlargmg the shower area, removmg ex1st1ng tlle and shower curb, removmg

4 exrstmg plumbmg, mstallmg new plumbmg and new llght and fan, removmg the entrre floor, and



iﬁstalling a marble floor and shower tile and pan. The Contract price for the entire project was
$19,644.00.

3. On an unknown date prior to July 18, 2013, the Respondent came to the Property
to provide an estimate, but did not return when the Claimant signed the contract. The
Respondent stated to the Claimant that he was going on vacation for two, weéks. He informed
the Claimant that he would return later to inspect the project.

4, On July 18, 2013, the Claimant’s spouse, James Block, issued the Respondent a
check in the amount of $6,383.19.

5. . Work on the projectvbegan on July 18, 2013,‘with the Respondent’s foreman,
Seaﬁ Monaghan, starting the job. Sean had helpers assisting him at times, along with a plumber
on the job.

6. The Respondent ordered showerheads and fixtures for the project, putting them on
his tab. He did not pay the supplier for those items.

7. On July 31, 2013, James Block issued the Respondent a check in the amount of
$6,269.76. In all, the Claimant paid the Respondent a total of $12,652.95.

8. The Claimant provided the Respondent a key to the house so that his workers
could access the Property and complete the job when the Claimant’s family was not at home.

9. On or about August 26, 2013, Dr. Block met with Mr. Monaghan and Matthew
Gunby, the tile installer. At that time, the shower tile was being installed but it had not been
completed. Dr. Block informed the pair that he and the Claimant did not like the tile’s color and
were interested in selecting a different tile color for the shower, which would require removal of

the tile partially installed and replacing it with the newly selected tile.



10. On’ the day~afterthe'v aboye-refe'renced conve‘rsat‘ion‘ the Respondent advised the
Claunant that he “was walkmg away from the _]Ob and would not be completmg the work |
contemplated by the Contract unless he was pa1d the remarmng balance of the Contract ‘

11.  The Clarmant made no further payments to the Respondent :
12, ‘ The Respondent netther 1nspected anytl‘ung that was mstalled by his workers nor:"
v : drd he ever return’ to the property |
“13. The Respondent s company drd no further work to complete the pl‘O_] ject.
l4g , | Before contactrng other contractors to complete the pI'O_]eCt abandoned by the
Respondent, the Clarmant was not aware of any workmanshlp problems w1th the work perforrned |
bytheRespondent .' IR " ] ‘. . " ] ., | '

: . 15 On or about August 30 2013 Mrtchell Brodre of Jehm mformed the Clatmant S

| after mspectrng the work perforrned by the Respondent that he would be unable to warranty the.
- _work needed to complete the installation.. There were nalls penetratrng the shower curb and
A nser the Respondent had not pre-sloped the substrate under the vmyl shower pan hner (to drrect' 7
» .lwater towards the dram) and the Respondent had not mstalled gravel or any other materlal
.around the weep hole system of the shower dram (so water can pass through the cement mto the
weep system) Because of the above rtems not berng done properly, water would more easrly R
- refmain 1n the shower pan causmg possrble seepage through nall holes and comers where the
. awalls and ﬂoor meet Such condltrons can create mlldew due to standlng water 4
| '. 16 In an email dated August 30 2013 Dr Block requested that the Respondent
.”'retum the key to the Property As of the hearmg date the Respondent has not complred w1th that L
V‘ request.: | | | |
17. Sometlme thereaﬁer the Clalmant contacted Lawrence Slavrk ‘a Maryland

4 llcensed home 1mprovement contractor and prestdent of LMS Carpentry (LMS), fora second



opinion fegarding the workmanship of the abandoned project and what was needed to éomplete
the job.

18. A In late August or early September 2013, Mr. Slavik founc} the following

 deficiencies in the work performed by the Respondent, which I adopt as fact:

a. The Respondent used cement board that did not have a proper water
barrier, as per the manufacturer’s specifications;

b. The shower pan drain was significantly off-center, which leads to drainage
problems and the pan itself was not made or pitched properly; and

c. - TheRohl brand plﬁmbing ﬁxturcs were not propquy installed because the
Respondent used half-inch Pex water lines, conuéry to the manufacturer’s
specifications. |

19.  Due to the various workmanship problems associated with the Respondent’s
performance under the Contract, the work the Respondent performed had no value;

20. In an email to the Respondcnt dated September 4,2013, 'Claimant"s‘ counsel, Mr.
Hoff, outlined the numerous workmanship problems contractors LMS and Jehm discovered.

21. . The Respondent neither replied to Mr. Hoff’s email nor did he attempt to resolve
the matter,

22.  The Claimant contracted with LMS, a general contractor, and Jehm,asa
subcontractor, to address the workmanship problerhs noted above and té do what was necessary
to correct the problems and to complete the project the Respondent abagdo_ned.

23, LMS and Jehm ripped out the plumbing in order to redo‘ithe work the Respondent

performed.



i %4, - To correct the‘Respo_ndent.’s‘uerrors'; LMS‘ and Jehm p'er:forrned the followrng" :
work - SR ,~ _ o ~
o ‘a Replaced tﬁé old-style 5toa'v¢atér'-valyés‘ With full-flow ball‘valves”to improve
' 'water ﬂow o R | . R
T ,'_’ﬁf_b.";Removed the plumbmg the Respondent mstalled and replaced it w1th copper
g tubing; .'_?: X3}
o c -'Removed the shower pan and sub ﬂoor centered the drarn, reworked the
> -sub- ﬂoor and ralsed the curbmg,i |
L d Installed an ethylene propylene dlene terpolymer (EPDM) membrane a
s v'},durable synthetrc membrane a.nd a pttched cement sub-pan was apphed to ‘ )
= :Vjaccept trle work and » " : L
l\' ,ft_ e 'Stnpped the walls and mstalled new wallboard wrth waterproof membranc.
L and added more msulatmn to the outsrde walls | k v |
L 25 ‘ LMS and J ehm completed all of the work under the Contract The work
" _performed by LMS and J ehm was wrthm the scope of the work contemplated 1n the Contract thef“?’
| .. Clarmant ongmally entered mto wrth the Respondent | N ' | 3
| ~' 26 : All ot the work hsted in Fmdmg of Fact 24 above was completed by LMS w1th e
| the exceptron of the shower pan and trle work whrch was performed by J ehm | N
| The Clalmant pald LMS $3 690 00 plus an addrtlonal $970 OO to replace the
: ‘\..’undersrzed madequatt. fan the Respondent 1nstalled for a total of $4 660 00 - e
E | 8 The Clarmant pald Jehm a total of $6 019 00 for the shower pan and trle work the

o company performed



29.  In addition, the Cléimant paid $6,195.09 in materials to correct and complete the
work started by the Respondent. None of the materials used by the Respondent were used by
LMS and Jehm.

30.  Inall, the Claimant paid $16,874.09 to correct and compl?te the work performed
by the Respondent. |
| 31.  Inaletter dated November 1, 2013, Mr. Hoff again wroté to the Respondent,
providing specifics of the Respondent’s unworkmanlike performance leading up to his
abandonment of the project.

32. . The Respondent failed to respond to Mr. Hoff’s November 1, 2013 letter. _

33. The Respondent did not return any portion of the payments he received from the‘ _
Claimant.

34.  On April 24, 2015, the Claimant filed a claim for reimbursement from the Fund in
the amount of $12,652.95.

35.  The Claimant has no bﬁsiness or familial relationship w1th the Responden_t.

36. On March 10, 2016, the OAH sent a Notice to the Respondent via regular and
certified mail using his Charlotte, NC residential and trade business address of record with the
MHIC. The Notice sent via first-class mail was not returned by the U.S.|Postal Service (USPS)
as undeliverable.

37. The Respondent neither requested nor was granted a postponement of thé April
14, 2016 hearing.

DISCUSSION
Respondent’s Failure to Appear i
Section 8-312 of the Business Regulation Article provides that the MHIC shall give the

person against whom the action is contemplated an opportunity for a hearing. Md. Code Ann.,



Bus Reg. § 8-312(a), § 8-407(a). On December 11, 2015, the OAH mailed a Notice to the
Respondent via regular and certified mail using his Towson, Maryland business address of
record with the MHIC. The Notice advised the Respondent that a hearing on the Claimant’s
claim against the Fund was scheduled for March 3, 2016, that it would begin at 9:30 a.m., and
would be held at the OAH headquarters in Hunt Valley, Maryland. The USPS returned the
Notice t‘o the OAH as undeliverable, marked “Return to Sender, Attempted- Not Known, Unable
to Forward.” On January 27, 2016, the OAH granted the Claimant’s postponement request due
to her counsel’s documented court conflict.

On February 5, 2016, the OAH mailed a Notice to the Respondent via regular and
certified mail using his Towson, Maryland business address of record with the MHIC. The
Notice advised the Respondent that a hearing on the Claimant’s claim against the Fund was
scheduled for April 14, 2016, that it would begin at 9:30 a.m., and would be held at the OAH
headquarters in Hunt Valley, Maryland. The USPS returned the Notice to the OAH as
undeliverable, marked “Return to Sender, Not Deliverable As Addressed, Unable to Forward.”

In a memorandum dated March 9, 2016, Assistant Attorney General Hope Sachs
provided the OAH with a Charlotte, NC address for the Respondent. The Respondent provided
the MHIC with the Charlotte, NC address as both his residential and trade address. On March
10, 2016, the OAH sent a Notice to the Respondent via regular and certified mail using his
Charlotte, NC residential and trade business address of record with the MHIC. Although there is
no “green card” documenting receipt of certified Notice being delivered to the Respondent’s
address, I note that there is, nevertheless, no indication that either copy of the Notice sent by
first-class mail was returned to the OAH as undeliverable. As such, I determine that the

Respondent received adequate notice of the hearing.

10



~ On April 14, 201 6, I convened the hearing in accordance with the Notice. The
Respbndent, hoWever, failed to appear for the hearing. After waiting more than fifteen minutes
to give the Respondent an opportunity to appear for the hearing, he still failed to appear; The
Respondent never requested a postponement of the hearing, Since the: Rgqundent rgceiyed due
notice of the hearing,'I concluded that he was afforded an opportunity to participate in the
hearing, but failed to appear. Accordingly, I found it appropriate to proceed in the Respondent’s
absence. COMAR 09.01.02.09.

Merits of Claimant’s Claim

A homeowner may recover cox_npeﬁsation from the Fund “for an actual loss that results
from an act or omission by a licenséd contractor.” Md. Code Ann., Bus. Reg. § 8-405(a). See
also COMAR 09.08.03.03B(2) (“actual losses . . . incurred as a result of misconduct by a
liceﬂsed contractor”). Actual loss “means the costs of restoration, repair, replacement, or
completion that arise from an unworkmanlike, inadequate, or incomplete home improvement.”
Bus. Reg. § 8-401. A élaimant bears the burden of proof, by a preponderance of the evidenc.e,
that they are entitled to an award from the Fund. Md. Code Ann., Bus. Reg. § 8-407(e); Md.
Code Ann., State Gov’t § 10-217 (2014); COMAR 09.08.03.03A(3).

In addition, an owner (Claimant) must prove that at all relevant times: (a) the oWner
owned fewer than three dwelling places or resides in the home as to which the claim is made;
(b) the owner was not an employee, officer or partner of the contractor or the spouse or other
immediate relative of the contractor or the contractor’s employees, officers or partners; (c) the
work at issue did not involve new home construction; (d) the owner did not unreasonably reject
the contractor’s good faith effort to resolve the claim; (¢) any remedial work was done by |
licensed contractors; (f) the owner complied with any contractual arbitration clause before

seeking compensation from the Fund; (g) there is no pending claim for the same loss in any court

11



of competent Junsdlctron and the owner drd not recover for the actual loss from any source, and . '
(h) the owner ﬁled the claim wrth the MHIC wrthln three years of the date the owner knew or i
w1th reasonable drhgence should have known of the loss or damage Md Code Ann Bus Reg. .
§§ 8—405(0), (d), (), and (g), 8- 408(b)(1) and (2) ” ‘
» For the followmg reasons, bi ﬁnd that the Claunant has proven ehgrblhty for
A. " compensatlon ‘ } . v |
B The Respondent performed unworkmanlrke,. madequate or mcomplete home P

lrnprovements on the Claumant’s home It is undlsputed that the Respondent was a hcensed
home 1rnprovement contractor under MHIC regtstratron number 01- 97124 at all tlmes relevant to
- thls case Hrs hcense explred on February 19 2014 and was not renewed | . |
| In addmon the Clarmant presented the followmg uncontroverted ev1dence the Clarmant
L .owns fewerthan three dwelling places, she 1s not an employee, ofﬁcer or partner (past or

: present) of the Respondent she is not an unmedrate relatrve of the Respondent his. spouse or any
| . ‘of hrs partners ofﬁcers or employees she has not recovered for the Respondent s acts or. L
'g om1ss1ons from any other source and there are no actlons or clarms for the Respondent’s acts or;'3 f _'
omrssrons pendmg in any court of competent Junsdlctlon or wrth any other source of recovery

| On or about J uly 18 2013 the Clarmant and the Respondent entered 1nto a Contract 0
N renovate the master bathroom at the Clarmant’s home located 1n Ruxton, Maryland The work i
mcluded enlargmg an exrstmg shower remedlatlng mold removmg the ex1st1ng tile: and shower, -
| curb removmg exrsttng plumbmg, rnstalhng new plumbmg, hght and fan removmg the entrre.
ﬂoor mstalhng the marble ﬂoor shower tlle and pan The Contract pnce for the entlre pro; ect

o mcludrng the above work, was $l9 644 00

The Respondent s foreman Sean Monaghan began workmg on the prOJect on or about AT

o July 18 2013 ‘The Respondent h1mself d1d not return to the Property aﬁer provrdlng the L



Claimant with an estimate‘for the proj ect.. Although he promised to -retum to the Property and
| inspect the progress of the job at a critical juncture during the work, he néver returned to the
Property. All of the work on the project was performed by Mr. Monaghan, his helpers and a
plumber.

Work progressed on the j‘obb until on or about August 26, 2013, when the Claimant’s
husband informed Mr. Monaghan that he and the Claimant did not like the color of the partially
installed shower tile and Wished to change it. The change would require removal of the partially
installed tile and replacing it with new tile. This communication resulted in the Respondent’s
‘decision to order his men off the job unless the balance of the Contract i)rice was paid at that
time. Thé ‘Claimant had paid the Respondent the surh of $12,652.95 by that time and elected not
to pay the balance due under the Contract under the circumstances. All work on the job by the
Respondent’s company ceased at that time.

After contacting other contractors to assess the work done by the Respondent up to that
point and to complete the work began by the Respondent, the Claimant ctliséovered nuUmMerous |
workmanship problems, as set forth in the above Findings of Fact. One ;)f the contractors, Larry
Slavik, president of LMS, was qualified as an expert at the hearing in the areas of construction
and bathroom repairs. Although Mr. Slavik was later hired by the Claimant to be the general
contractor to remediate and complete the job, I found his well-documented .;eport, including
photographs with annotations a'.nd detailed testimony, to be very credible as he described the
many problems with the work performed by the Respondent’s company and what was needed to
remedy those shortcomings and complete the project.

Despite several attempts in wri'ting.by Claimant’s counsel, Alan Hoff, to have the
Respondent addrgss the workmanship shortcomings and his abandoMeht of the project, the

Respondent neither corrected the problems with the job, nor returned to;compléte the project. It

13



is clear from hls residential and business address of record with the MHIC that the'Re'spondent '
now re31des in North Carohna . |
The Clarmant subsequently contracted w1th LMS as the general contractor and: Jehm asa-
subcontractor to correct and complete the work contemplated m the orlgmal Contract between o
the Clalmant and the Respondent The work performed by LMS and Jehm'is. detarled m the b,
’ above Flndlngs of Fact The work performed by LMS and Jehm is w1tlun the scope of the work B
) ,that was called for in the Clalmant’s Contract w1th the Respondent R E
The cost for tl‘llS work as it related to the repalr and replacement of the work done by the
Respondent was $16 874. 09 The Clalmant hxred LMS and Jehm to do the work Wthh was
ultlmately completed to the Claunant’s satlsfactlon R pe
| ' The Respondent did not reﬁJte the clalms of the Claunant as he was not present at- the .
. heanng, desplte belng notlﬁed of the heanng I find therefore that the Respondent performed
unworkmanhke work on the Clarmant S bathroom shower prOJect I also ﬁnd that the Clalmant

'1s ehgrble for compensatlon from the Fund for the poor work done by the Respondent on the..

o shower and for abandomng the pro;ect

Havmg found ehglblhty for compensatlon l now tum to the amount of the award if any, '
s to wluch the Clarmant is entltled The Fund may not compensate a clalrnant for consequentlal or
pumtrve damages personal 1nJury, attorney s fees, court costs or mterest COMAR B
" 09 08 03 03B(1) MHIC s regulatrons provrde three formulas for measurement of a clalmant s
actual loss COMAR 09. 08 03 03B(3) The followmg formula offers an appropnate ' ST
E :measurement to: determlne the amount of actual loss m thls case -
, If the contractor d1d work accordmg to the contract and the clalmant has "
o sohc1ted or is soliciting another contractor to’ coniplete the contract, the clalmant S
* " actual loss shall be the amounts the clalmant has-paid to or on behalf of the
. contractor under the original contract, added to-any reasonable amounts the
" claimant has paid or-will be required to. pay another contractor to répair poor work

o ,.done b_y the original contractor under the ongmal contractand complete the .

N VR



original contract, less the original contract price. If the Commission determines

that the original contract price is too unrealistically low or high to provide a

proper basis for measuring actual loss, the Commission may adjust its

measurement accordingly.
COMAR 09.08.03.03B(3)(c).

The Claimant contracted with the Reépondent for a total amount of $19,644.00 and paid

*the Respondent $12,652.95. The Claimant also established that she paid LMS and Jehm

$16,874.09 to repair and/or replace the Respondent’s unworkmanlike prdduct.

The award from the fund is, therefore, computed as follows:

~ Amount paid to the Respondent $12,652.95
Amount paid to complete/repair work
contracted to Respondent +16.874.09
Subtotal © . $29,527.04
Minus original contract price -19.644.00
Award amount | $ 9,883.04

The Claimant contends that her measure of damages should be $12,652.95 because that is
th¢ amount she paid to the Respondent for work that turned out to have no vglue. She also noted .
that the $16,874.09 she subsequently paid to correct and complete the job is less than the
Respoﬁdent’s contract price of $19,644.00. The Claimant argues that the application of the
above formula found in COMAR 09.08.03.03B(3)(c) allows the Respondent to benefit from his
higher priced contract and it should not be used as the measure of damages here. I find that the
regulatory measure of damages set forth in COMAR 09.08.03.03B(3)(c) is applicable hefe.
There is insufficient evidence to show the}t the Respondent’s contract price was unrealistically
high and not within the range of what is an appropriate charge for the work contemplated by the
contract.

Based on the above considerations, the Claimant is entitled to reimbursement from the

Fund in the amount of $9,883.04. Md. Code Ann., Bus Reg. §8-405 (e)(1).
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PROPOSED CONCLUSION OF LAW

I conclude that the Claimant has sustained an actual and compensablé loss of $9,883.04

as a result of the Respondent’s acts and omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405.
RECOMMENDED ORDER |

[ RECOMMEND that the Maryland Home Improvément Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$9,883.04;

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Order, plus annual interest of at least ten percent (10%) as set by the Maryland Home
Improvement Commission; and

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Signature on File

July 6, 2016 ¢ B

Date Decision Issued Lo o v rrurwiz R VA
Administrative Law Judge

LNH/dim

#162935

2 See Md. Code Ann., Bus. Reg. § 8-410(a); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 19" day of August, 2016, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Adm inistrative Law Judge and unless any pérties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

J. Jear Wiite

L Jean White
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



