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STATEMENT OF THE CASE

On'Octobe 26, 2015, Pilar Chollet (Claimant) filed a claim (Claim) with thie Méryland™

Home Improvement Commission (MHIC or Commission) Guaranty Fund (Fund) for

reimbursement of $83,895.26 in alleged actual losses suffered as a result of a home improvement

contract with First St. Properties, LLC (First Street), which she alleges was performed under the



- MHIC hcense number of Wayne Beverly, tradlng as AllPro Professronal Palntmg, Inc
‘_(Respondent or AllPro) Aﬁer an mvesttgatlon, the Commrssron 1ssued a December 3 2015

'Heanng Order and forwarded the case to: the Ofﬁce of Admrmstranve Heanngs (OAH)

I held a. heanng on October 3 and 4, 2016 at the OAH 1n Hunt Valley, Maryland Md S

- 'CodeAnn Bus Reg §§. 8-312(a), -407(e) (2015) AdarnM Spencer, Esqutre, represented the .

,Clarmant who was present. Kns K.tng, Assrstant Attomey General Department of Labor,e S -

Ltcensmg and Regulatron (Department), represented the Fund Harold B Murnane 11, Esqun'e, -
'Esqutre represented the Respondent who was present o ‘
| ’: The contested case provrsrons of the Admlmstratlve Procedure Act the Department’

‘ ='hear1ng regulatrons and the Rules of Procedure of the Ofﬁce of Admrmstratwe Heanngs (OAH)

R govem procedure in thrs case Md Code Ann State Gov t §§ 10-201 through 10-226 (2014 &

‘. o Supp 2016) Code of Maryland Regulatlons (COMAR) 09 01 03 COMAR 28 02 01

ISSUES
1. - "Is the Respondent responsrble for the acts and/or onussrons of Flrst Street‘7
' 2 . | If so, d1d the Clarmant sustam an actual loss compensable by the Fund asa result of the

: ’Respondent and/or F1rst Street’s aets or orruss1ons‘?

3 M;,What is the amount ofany actual loss‘?

! The December 3,2015 Hearmg Order contamed a clencal error nammg the mcorrect Respondent The .
Commrssron issued a corrected Hearing Order on August 4, 2016. - :

. *The hearing in this matter was originally scheduled for August 4, 2016 However, at that time [ gmnted the Fund’

o preheanng conference

. motion for postponement to allow the Fund to 1ssue the corrected Heanng Order and converted the heartng to a



P

SUMMARY OF THE EVIDENCE
Exhibits
I admitted ‘the following exhibits on the Claimant’s behalf'

CL Ex. 1 Contract with First:St. Properties, LLC3 srgned May 9, 2011 Addendum L
o ‘ 81gned August 25 2011 ‘ R .

CLEx1-B" Plans and drawmgs for the May 9 2011 Contract (Attachment B)

Cl. Ex. 2 _ | Apphcatlon for Permit and Penmt Processmg Resrdennal Permrt Report dated
April 22,2013; and Baltimore County, Maryland Permits & Licenses Pnnt
Detarls of Archrved Records Pernut #B814276 pnnted J une 13 2016

Cl. Ex.3 Schedule of Payments Made by the Clannant to Fn-st St Propertxes LLC Other .

. Related Payments/Expenses and Requested Money Advances/Payments in. .-

Arrears, wrth attachments I .

Cl.Ex. 4 Clalmant’s hst of mcomplete renovatlons, untltled and undated _ ' |

ClL Ex.5 Baltimore County Uniform Code Enforcernent Correcnon Notrces 4), 1ssued June
20,2012, April 2, 2013 (2) and April 10, 2013 '

CL.Ex.6 Packet of Emails between various individuals on v'arious_ dates (.69‘pages)

CLEx.7 ', Excerpts from the Blue Sea Construction Propo'sali S

I admitted the following exhibits on behalf of the Fund:
GF Ex. 1 Notice of Hearing, dated August 5, 2016
GF Ex.2 Hearing Order, dated August 4, 2016

* GFEx.3 - Home Improvement Commission I. D Registration pnntout dated September 30
2016

GF Ex. 4 Home Improvement Claim F orm, dated October 26, 2015 |

GF Ex. 5 Letter from the MHIC to the Respondent, dated November 23, 2015

* The contract references Attachments A, B, and C; however Attachment B was not included in Claimant’s Exhibit
1. Attachment B was later submitted separately and marked as Claimant’s Exhibit 1-B.
* The Claimant pre-marked this exhibit, indicating that it was a twelve page exhibit. However, the exhibit was
ultimately offered and admitted as a five page exhibit, consisting only of the documents described in the Summary
of the Evidence.

* By agreement of the parties the Blue Sea Construction Proposal, ongmally marked by the Claimant as a fourteen
page exhibit, was reduced to a nine page exhibit consisting of pages six to fourteen.



D D ‘
The Respondent offered no exhibits for admission into evidence.
Tes ony -
" The Claimant testified on her own behalf and presented the testimony of the Respondent
and Christopher Gayheart, Jr. of Blue Sea Construction, accepted as an expert in estimation.
The Respondent also testified on hrs own behalf
~ The Fund presented no wrtnesses R o
PROPOSED FINDINGS OF FACT -
1 ﬁnd the followmg facts by a preponderance of the evrdence
1. | At a.ll times relevant to the subject of this heanng, the Respondent was a licensed home
| 1rnprot'ement contrac_tor under MHIC lrcense numbers 49083 (corporate license) and
49084 (individual license). |
2. Wayne BeVerly is the sol'é owner of AllPro.
3. Frrst Street is not a hcensed home 1mprovement contractor
4. The pnncrpal members of Flrst Street are Frank thtershofer, Steve Nawrocki, Michael
| , | Sheldon and Dean Nelson (collectrvely, members) |
5. | Mr Nelson is the Respondent’s father-m-law
6 - Mr R1ttershofer and Mr Nawrockt are acquamtances of the Respondent and have
| known h1m for ten and five years, respecttvely | . |
7. _ | The Respondent does not have a personal relattonshlp w1th M. Sheldon 'l "
S. ' .The Respondent has no ownershrp mterest in F 1rst Street and FlrSt Street isnota
subsrdtary of AllPro.T‘ - B | | ) |
" 9. - Sometrme prlor toMay 9, 2011, Mr. Rittershofer'aﬂeed_theRespondent if he conld use |
: the ReSpondent’s MHIC llcense andit.he Respondent responded “snre”. The two men did

‘not discuss for what contract(s) or purpose the license would be used.



10.

11

12

13.

14.

15.

' Afier that conversation, the Respondent never told Mr Rittershofer that he could not use_

‘his license number, nor did he place any conditions or limitations upon the use of his

license.

. Shortly before May 9, 2011 the Clalmant met wrth the members of Frrst Street to dlscuss f} ~

‘. maklng renovatlons to her pnmary re31dence At that ttme she asked that thc MHIC

llcense mformatron be mcluded on the contract Coe
On May 9 2011 the Clarmant and Flrst Street entered mto a contract to construct an

addr‘uon to her resrdence on Kemlworth Dnve in Towson, Maryland All members of

‘ FlI‘St Street were present Dean Nelson 51gned the contract on behalf of Flrst Street

At the time the contract was srgned the Clarmant noticed that the contract d1d not mclude

the MHIC hcensmg mformatton When she pomted thrs out, she asked Mr. R.tttershofer

' for the license number and he wrote “All Pro Subsrdrary of 49083” in the upper rlght

corner of the ﬁrst page of the contract | |

Under the May 9, 2011 contract the work to be performed on the Clarmant’s home was
to include the addltron and/or renovation of a garage, studro, sunroom, three bedrooms
three bathrooms, stairway, recessed lrghtmg, and moldings, as Well as pamtmg, frannng,i
plumbing and electrical systems. |

The May 9, 2011 contract stated that “phase 1™ of the const’ruction. Would'begin on
May 9, 2011 and stop when First Street‘completed all aspects of the job, except for the
daughter’s bedroo_m and bathroom, the studio, and sunroom. Those remaining items were
to be completed in “Phase 2 of the project, which was scheduled to commence in March |
2012 upon receipt of a scheduled payment. The contract did not designate a completion

date for Phase 2.



16."

17.

18. .
19.

20,

21

The ongmal agreed-upon contract price was $199,000. 00

lOn August 25,2011, the Claimant and Fll'St Street signed an addendum to the May 9,

2011 contract to cover add1t10na1 work of bulldmg an extension on the ex1st1ng living

. room that would ﬂow 1nto the new sunroom. 5 The addendum stated that the additional

work would cost $35,000.00, maklng the total cost of the project $234, 000 00. The

- addendum also prov1ded that there would no loncer be. two phases of the project and all

‘work would be completed wrthout mterruptron

Vanous members. of FlrstnStreet and thelr subcontractors bega_n work on the Claimant’s

‘ 4' renovauons in late May 201 1.
i Frrst Street requested that the Respondent perform the pamtmg work provrded for in the
. contract, The Respondent ﬁ_rst performed work on the home in May 2012.

) The Respondent eventually' began'to.'perform work on the claimant”s home other than

pamtmg From May 2012 to May 2013, the Respondent also caulked holes in the second

- floor roof addmg a metal column to the garage, and installed of hardwood ﬂoonng,
' , doors, and ﬂashmg | |
A_Shortly after the Respondent began workmg in the clalmant’s home, he learned from the
- Clalmant that Mr. Nawrock1 entered AllPro s name and hcense number onan

o Apphcatlon for Permlt in connectron wrth the work to be performed on the Clalmant’

o home pursuant to the contract wuh Flrst Street

22."

On June 20, 2012 an mspector for the Baltlmore County Department of Permlts and

o Development Management 1ssued a Correctton Notrce which indicated that the'roof on

6 The copy of the addendum contamed in Claimant's Exhlblt lis unsxgned by the Claimant. However, the Claimant.

-testified that she srgned the addendum on August 25 2011.



23.

24.

25.

26.

217.

28.

29:

E the addrtron was leakmg That notrce ordered AllPro and Mr Nawrock1 to make the roof

watertlght and to remove and replace all affected components, mcludmg sheet rock and

msulatlon
, In late June 2012 an mspector notlﬁed the Respondent of the aforementroned burldmg

: code vrolatlons in connectron wrth the Work performed on the Clan:nant’s home and gave

' ‘the Correctron Notlce to the Respondent

Upon learmng that AllPro S name ‘and hcense number was used to obtam the bmldmg

) permlt for the addmon to the Clarmant’s home, the Respondent approached the members

. of Flrst Street and demanded that they fulﬁll their obhgatrons under thelr contract w1th

the Clarmant
_After the Respondent became aware of the June 20 2012 Correctlon Notlce some work
was performed to comply w1th the orders contamed in the notice..

Startmg in August 2012, the Respondent regu.larly performed work on the Clarmant’

1 home At times he worked on the JOb every day At a mrmmum he was present one day
-out of the week.
Around early December 2012, the Respondent took the lead in scheduling and general

.. management of the renovations to the Claimant’s hOme. He frequently coordinated the

“work ' via emails to the members of Flrst Street and the Clalmant

The Respondent had at least one of AllPro’s employees perform work on the home,

including the installation of siding.

- The Respondent’s brother; Phil, also performed some work in Claimant’s home and

assisted the Respondent in coordinating the renovations on the Claimant’s home.



?V '30,;,:': The Respondent sent Flrst Street an 1nv01ce for the labor and matenals he provrded m

s connectlon W1th the renovatxons to- the Clalmant’s home but never: recerved payment

E 31 The Respondent eventually began to use hlS personal funds to buy matenals for the

x o 32

from Frrst Street

‘ Claunant’s renovatlons

: ;}On Apnl 2 ”013 an mspeetor for the Baltlmore County Departrnent of Permrts and e e e

s I‘.Development Management lssued a Correctlon Nonce to AllPro and Mr. Nawrockl

" rndrcatmg that the Clalmant’s roof leaked where the new addr’uon met the exrstmg home

o | 33

| ’ d1d not have the requxred permrts for the entlre scope of work at the Clarmant’s property .

: ,;msulatlon

o .The notlce also mdrcated that the fascra covenngs were mcomplete, srdmg d1d not cover :
- j.'-'the 3111 plate and that the membrane on the roof was mcomplete | _
-‘;f;":The Apnl 2, 2013 Correctlon Notlce ordered AllPro and Mr Nawrockl to make the roof :

- watertlght and remove and replace all affected components, mcludmg sheetrock and

g .On Apnl 10 2013 an mspector for the Baltlmore County Department of Perxmts and B

e 1‘Development Management lssued a Correctlon Notlce to AllPro, mdtcatmg that AllPro

That notrce ordered AllPro to secure or amend a perrmt for. the studlo bump out on the R

, '_ rear of the horne and for the hvmg room extensron '

Some work was performed to comply w1th the orders contamed in the notlces dated Apnl -

o o 2 and Apnl 10 2013 No addrtronal Correctlon Notlces were 1ssued wrth regard to. the -

.'to the contract with Fxrst Street

- {renovatmns on the Clatmant s property

As the burldmg permrt was about to exp1re, on Apnl 22 2013 the Respondent apphed for B

‘anew penmt in connectlon w1th work to be performed on the Clannant’s home pursuant



3700

38.

39,

40.

‘Under “Apphcant Informatlo on the Apnl 22 2013 Apphcatlon for Penmt the
3 Respondent ﬁlled in hlS name, and llsted AllPro Pamtmg as the company, usmg MHIC - .
: hcense #49083 | -
'The Respondent last performed work .on the Respondent’s home onor about May 7; |
"'2013 After that date, nelther the Respondent, nor Frrst Street performed any further work ' :
- on the Clalmant’s home | ‘ o

'_ The home st111 ﬂoods regularly and the roof has always leaked smce mstallatron .

The followmg work was leﬁ: mcomplete and the Clarmant obtalned an estlmate from Blue

~ Sea Constructron for completlon of the work

Flashmg was not mstalled above some of the wmdows and doors ($3 500)

The garage door was not mstalled ($2 150)

Shelvmg was not mstalled in closets ($3 000)

Door knobs were not mstalled on mtenor doors ($2 250) .

Mirrors were not mstalled in the bathrooms ($1, 000)

Bathroom accessories, such as toilet paper holders, towel bars and grab bars were

not installed (§750)

Interior stair raulmgs were not mstalled ($l 5 00)

"Extenor safety ralls were e not mstalled across extenor above grade doors and

I’

railings were not installed around the flat roof ($3,450) :

In addition, some interior doors were not properly installed, as they were not level and/or

do not close ($850). The total cost to complete the aforementioned work is $18,450.00.



S 4L )The Clalmant made payments totalmg $219 761 60 to Frrst St Propertres for performancev :

| 1November 10, 2011
- ‘:AOctober9 2013

Ban -46. . _The Clarmant made some addltlonal payments to Mr Nawrockr Mr Sheldon, and Able

AT

" Date

o .A;aompaa., -

o jof the contract as follows ig'z '» "l"" |

cDate

. [May9,2011

" 1866,000.00 -

Lo rJanuaryB 2012

| 810, ooo 00

" [Tupe 21, 2011

7;«,, '$25 000.00,

"March2 2012

$12,000.00"

[ August 25, 2011

‘$85 000 00

— "March 15 2012

[ $12,00000

, ,;“November4 2011

;$2,>1___00.0404 :

November 13—2(}12

$4 279 1&

fUnknown date

On Apnl 30 2013 the Clalmant pard $68 80 for a baseboard heater and thermostat wh1ch
B '»t"‘:were to be mcluded in the contract . ' R
TFrrst Street falled to pay one: of 1ts subconﬁ'actors, Able Contractrng lnc ‘for worlc o
..:'performed onthe Clarmant’shome .‘ | _ ‘. ' | L | |

. ,,The Clau'nant pald Able Conu'actmg the $4 383 00 arrearage owed by Fn'st Street splrt

' .mto four separate payments on July 7 2013 September 9 2013 September 12 2013 and

T}The Clannant’s total payments to and on behalf of Frrst Street are $224 193 40

. fContractlng for work whlch was outmde of the scope of the contract

K ‘.On October 26, 2016 the Clarmant ﬁled her clarm w1th the F und for rermbursement of )

s $83 895 26 in alleged actual losses suffered as a result of a home unprovement Contl'a"t

A' '. wrth Frrst Street Propertres R

'The Claunant s actual loss is. $8 643 40




® D
anCUSSroN- o
The Claimant has the burden of provmg the valxd1ty of her. claim bya preponderance of
the evrdence Md. Code Ann., State Gov t §10-217 (2014), COMAR 09 08 03 03A(3) 7 “[A]

v preponderance of the ev1dence means such ev1dence whrch when consrdered and compared w1th
' the ev1dence opposed to 1t has more convmcmg force and produces | a behef that it 1s more |
hkely true than not true.” Coleman v, Anne Arundel Cly Polzce Dep L, 369 Md 108 125 n 16 :' o
(2002), quotmg Maryland Pattem Jury Instructrons 1.7 (3rd ed 2000)

" Anowner may recover compensatlon from the Fund “for an actual loss that results from o
an act.or om1ss1on by a hcensed contractor ” Md. Code Ann Bus Reg § 8-405(a) (2015), seev |
also COMAR 09 08 03. 03B(2) (“actual losses mcurred as a result of mlsconduct by a -
hcensed contractor”) Actual loss “means the costs of restoratron repalr, replacement, or
completron that arise ﬁom an unworkmanh_ke, madequate, or mcomplete home i nnproveme_n a
' Bus. - Reg. § 8401 - |

- In this case, the Clalmant entered mto a contract w1th Frrst Street, whlch 1s an unhcensed
contractor. However, the Clalrnant entered mto that contract with the behef that Fll'St Street was
performing the work as a subcontractor under the Respondent’s MHIC license. The Respondent
was a licensed contractor at the time that the Claimant and l“irst Street entered into the contract.
~ However, the Respondent’s ‘position is that at the timethe contractWas sif_z,ned, he was unaware o
that First Street had held itself out as a subsidiary of AllPro authorized to work under 'the
Respondent’s license. The Respondent asserts that he did not give First Street perrnission to.

perform the renovations to the Claimant’s home under his license. Therefore, before [ can

7 As noted above, “COMAR? refers to the Code of Maryland Regulations. 1

8 Unless otherwise noted, all references to the Business Regulation Article heremaﬁer cite the 2015 Replacement
Volume.
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| address the merrts of the Clalmant .s clatm, I must ﬁrst deterrmne whether the Respondent should |
be held respon31ble for the acts or omrssrons of Flrst Street | . | |

' . Slwuld the Respon dent Be Held Responstble for the Acts' or Omtsszons of F trst Street?

| The Clarmant asserts that when she contracted wrth Frrst Street she beheved that First: -

. Street was a subsrdrary of AllPro and operatmg under AllPro s MHIC hcense The. Clarmant

: -testlﬁed that she specrﬁca_LIy asked for the hcensmg mfonnatron pnor to srgmng the contract anle 3

allowmg Frrst Street to begm the renovatrons on her home She further testlﬁed that when she

-.pomted out that the hcensmg mformatlon was absent from the contract Mr thtershofer then
o mdlcated that F 1rst Street was a subsrdxary of AllPro and wrote “All Pro Subsxdrary of 49083” in-
o the upper nght comer of the ﬁrst page of the contract (Cl Ex 1) ki
| The Clalmant argues that the Respondent knew that F 1rst Street was usmg hxs hcense, he. :
"felt responSIble for the renovattons to the Clarmant’s home and ultlmately took on the role of
contractor In support of her argument the Clarmant asserts that upon learmng that Frrst Street E
- ) ;obtamed perrmts usmg h1s hcense number, the Respondent dld not file any complamt to estabhsh

: .that 1t was not hrs contract and/or that Fxrst Street was usmg hlS hcense wrthout penmssron The

- :‘,Clalrnant emphamzes the. Respondent’s level of mvolvement wrth the JOb mcludmg hrs

L 'vfconsrstent presence on the _]Ob for approxrmately mne months and that he took the Iead m

. coordmatmg and runnmg the pl‘O_] ect from December 2012 onward

The Respondent asserts that the contract m tl'ns case is between the Clarmant and Fll'St

i ,“'Street and he never granted F 1rst Street perrmssron to perform the renovatrons to the Clarmant’

: 'home under hlS hcense Therefore, the Respondent argues that he should not be in the posrtlon of
’ : : 'defendmg hrmself agamst a F und Clarm for a contract that he had nothmg to’ do w1th I-Ie argues
. that although he performed work on the Clalmant’s home over several months tlme, he uutlally

. was brought in as a subcontractor and later took ona larger role because he sxmply wrshed to



help mediate the problems between the Clarmant and Frrst Street In support of hrs argument the _.
Respondent emphasrzes that the Clalmant made all checks payable to erther Flrst Street or
1nd1v1dual members of Flrst Street and that he never recelved any payment from the Clalma.nt
He also asserts that the Statement of Partrculars filed by the Clarmant w1th the Commrssron s
' stated that the Clarmant contracted with Flrst Street and 1ts members and that at no 'nme dld the
VClalmant beheve she was domg busmess w1th AllPro The Respondent argues that thrs statement |
isa clear mdrcatron that the Clalmant knows that he is not responsrble for any deﬁcrencles in - |
Flrst Street’s performance of the contract |

The Fund did not take a posmon as to whether the Respondent is responsrble for the work
performed under the contract w1th Flrst Sn'eet The Fund acknowledged that the answer to that
questlon relies largely upon credrblhty determmatlons to be rnade aftera revrew of the testlmony
and evrdence 1n its totahty I agree with the Fund on thrs pomt and have made the necessary
| credrbrhty deterrmnatlons aﬁer revrewmg all of the testrmony and ev1dence presented in this
R matter For thie reasons that follow, I conclude that the Respondent should be held responsrble +

The Clarmant’s Reasonable Behef

First, I find that the Claimant reasonably believed that First Street was performing the
renovations to her home under the Respondent’.s license. There has been no suggestion that the
Claimant forged the note “All Pro Subsidiary of 49083” on the May 9; 2011 contract; or that that.
notation was made by someone other than Mr. Rittershot'er. When Mr. Rittershofer prOvided the
Claimant with AllPro’s licensing number and told her that First Street would be working as a
subsidiary of Alero, the Claimant had no reason to disbelieve that representationt The
Claimant’s belief that First Street was working under the Respondent’s license was bolstered by

the Respondent’s level of involvement in the project during the later stages of the renovations.
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: SThe testrmony of both parttes makes clear that for approxrmately the last nine months that work o
. - was performed under the F1rst Street Contract the Respondent was present and workmg on the .‘
.CIarmant s home ona regular bas1s and that he went 50 far as to spend h1s personal funds to s
: 'purchase matenals for the Job Further desprte some comments contamed in ematls that the
. Respondent made to members of Frrst Street stattng that 1t was thetr contract startmg m Octob.er;
P :2012 the Respondent regularly sent ematls to the Clalmant and members of Frrst Street to e
~‘coordmate the work state what tasks needed to be completed and address the Clalmant’ -
concems (Cl Ex 6) Thrs conduct began in, late 2012 months after the Respondent learned that
o F 1rst Street Was perforrmng the work usmg hlS llcense number The Respondent’s conduct |

- bolstered the Clarmant’s behef that Flrst Street was operattng under the Respondent’s hcense

Further I dlsagree w1th the Respondent’s argument that the Clarmant’s statement m the

o :Statement of Part1culars, that she never beheved she was domg busmess w1th AllPro, 1s an-

o mdrcatton that the Clmmant knows the Respondent IS not responsrble for any deﬁcrencres in F 1rst A

H Street’s performance of the contract Whatever the Clalmant’s perspectrve 1s as to who she was '

- “domg busmess w1th” she clearly has held the constant beltef that the Respondent 1s responsrble .

B '.for the deﬁcrencres in Ftrst Street ] performance, due to Flrst Street’s use of the Respondent’
ltlhcrense number . L ‘ IR |
o ;;rmp_gn@«_m:wmmfm___mw_fism
g8 Dunng the Fund’s cross-exanunatton of the Respondent, when asked 1f he ever gave K

: ';,jany member of Fn'st Street the authonty to use hlS llcense number the Respondent testrfied that .

e he had a “general conversatron wrth Mr Rtttershofer one day whrle standmg around dnnkmg

o Dunktn Donuts coffee Mr Nawrockr and Mr Sheldon were also present dunng the |

? The Statement of Parttculars was not offered as ewdence, but the Claunant was questtoned as to lts contents

. " This refers to the Fund’s cross-examination of the Respondent during the presentation of the Claimant’s case on

. October 3,2016. Counsel for the F und also bnefly cross-exammed the Respondent aﬁer he testlﬁed on hxs own
, behalf on the October 4,20 16 : o : :



conversation The Respondent testlﬁed that Mr thtershofer asked 1f he could use the : .

' Respondent’s MHIC hcense and the Respondent stated “sure” The Respondent testlﬁed that he |
“never thought anythrng of it.” He further testrﬁed that at the tlme he did not know why Mr
thtershofer would ask to use hrs hcense When questroned as to when thrs conversatlon

| occurred the Respondent 1mt1ally testlﬁed that he was unsure when thrs conversatlon occurred

" and then 1mmed1ately added that it was probably rnuch later in 2012 When questloned further as

to the trmeﬁ'ame the Respondent stated that thrs conversatron may have predated the forrnatlon ',

- of Flrst Street and rmght have occurred when Mr thtershofer and Mr. Sheldon Were performmg

work under the busmess entrty “F&M” Counsel for the Fund asked further questrons, in an

effort to narrow down the trmefrarne of the conversatron The Respondent was asked “do you

recall that it would have been pnor to May of 2011 the .. approx’rmate t1me of the First St.

. Propertres contract wrth [the Clarma.nt]?” to which he responded “I would think so.” The -

Respondent went on to testrfy that he told Mr R1ttershofer that he could use hrs hcense because

f he “drdn’t have a worry then” and that he was under the assumptron that Mr. R.rttershofer had hls :

own license, which he used for his own busmess When asked why he authorized Mr

Rittershofer to use hlS license, the Respondent stated “I don’t have an answer for that”. The

Respondent further testrﬁed that when Mr. Rittershofer asked to use his license, he did not take -

the request as meaning that Mr. thtershofer would use the license on hrs company s _]ObS The

Respondent asserts that he had no idea what Mr. thtershofer would use his license for and

testified that he did not ask what Mr. Rittershofer would use his license for or what he needed the

Respondent’s licensing information for, because he did not give it a second thought. The

"' During the Fund’s October 3, 2016 cross-examination of the Respondent, the Respondent only referred to Mr.
Nawrocki and Mr. Sheldon as “guys”. However, he identified the two men in later testimony.
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Respondent admitted that at no time after this conversation did he tell Mr. Rittershofer that he )
could not use the license.

Respondent’s counsel had an opportunity. to cross-examine the Respondent at’ter the
Funds’ questioning on this issue. In ~response to his counsel’s leading question, the “you testified

’t’hat this' was long after this job was contrac'ted?” the Respondent then responded year.

: However, I ﬁnd,that the Respondent.’ s.testtmony mresponse tQ the F mld’s questtons tobemore _ . .

credlble than hi$ testimony in response to hlS own attorney S leadmg questions. Further, in

closmg, the. Respondent argued that he gave Mr. R1ttershofer permission to use his license over a

year after the Claunant contracted w1th First Street This assertlon is illogical. This would place
. that conversatlon sometlme after May 2012. In June 2012, the Respondent became aware that
M. Narwocki had used hlS hcense number to apply for the bulldmg permit for the addition the
‘ Clalmant’s home If the Respondent in fact gave Mr thtershofer perrmssmn to use his license
sometlme around or after June 2012, surely he would have been somewhat hesitant agree to
allowmg Mr. thtershofer to use hlS license after bemg held responsible for code violations:-
connected to the renovatrons on the Clalmant’s home R

Also, it is 1mplau31ble that the Respondent beheved that Mr. Rittershofer had his own

hcense, but then gave Mr R1ttershofer penmssmn to use hlS hcense, no questlons asked Any
reasonable person would questxon why a hcensed mdmdual would need tou use another entlty S
hcensmg mformatlon when they presumably could just use then' own.. It is also 1mplausxble that .
| ‘the Respondent did not expect that Mr thtershofer would use his hcense, aﬂer askmg

pernussmn to do so, :

16



Further ev1dence that the Respondent gave F1rst Street perrnlssmn to use hlS hcense isa
March 27 2013 emall from the Clalmant to the Respondent and the members of First Street In
that emall addressed to the Respondent the Clalmant states | |
o am very sorry that accordmg to what you have told me, the fnends and famrly that you
trusted and gave permission to use your company’s license to obtain the burldmg permrt
- for the. addition in my house:.. Cwill not cooperate wrth you desplte all your efforts to-

_j‘ completetheaddltlontomyhouse Ty o e : |
(CL Ex 6 p 45) Convemently, the Respondent testlﬁed that he never rece1ved thrs emall and
that 1f he had he would have responded The Respondent alleges that he never told the Clalmant
that he had glven F 1rst Street permssron to use hlS hcense I do not fmd the Respondent’ :

- testrmony on th18 pomt to be credlble There is no 1nd1catron that the Clalmant fabncated the . | |
March 27 2013 emml It is drfﬁcult to 1rnag1ne that the Claunant would have emalled the | |
Respondent makmg a false statement regardmg a dlscussmn she had w1th the Respondent to do '
SO would serve lrttle purpose smce one would expect that the Respondent would srmply reply to
the emall and reﬁJte the statement I also note that the emall was wntten’ seven months before |
the Claunant ﬁled her claun wrth the MHIC Fund Regardless of whether the Respondent d1d
receive and/or view th.lS emall I ﬁnd that the Clalmant’s statement in this emarl is mherently
credible for the aforementroned reasons.

. Based on the foregomg, I ﬁnd that 1t is more l1kely than not that the Respondent )
knowmgly gave M. thtershofer general authonzatron to use hls hcense sometrme before First
Street entered mto the May 9, 2011 contract w1th the Claimant. Further, I fmd that the |
Respondent failed to set any hmrtatlons or conditions for use of the license and should havev

expected that Mr. Rittershofer mlght use the Respondent’s license number in connectlon with

work for any company in which Mr. thtershofer has an ownershlp 1nterest
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The Respondent asserts that he was unaware of .First Street’s eontract with the Clalmant
at the time of its creation and that First Street had held itself out to the Claimant as‘a subsidiary
' of AllPro He argues that he dld not glve Frrst Street or any member of Frrst Street permission to
'use hlS hcense when performrng the renovatrons to the Clarmant’s home. However, this

argument farls as I have found that the Respondent granted Mr thtershofer general permission

. to use. hls hcense and farled to. speclfy any hmrtatron_ or condltlons for use of the hcense Even 1f

' . the Respondent d1d not have specxﬁc knowledge that Frrst Street contracted wrth the Clarmant
under the gulse of usmg the Respondent’s hcensmg number, the Respo-ndent knew or should
‘.have known that there was a possrbrhty that Mr thtershofer would use the Respondent’
hcensmg number to perform home 1mprovement work i also note that 1t was specrﬁcally Mr
thtershofer who provrded the Clalmant w1th AllPro s hcensmg number at the time of the

| 'contract o , | |

R Further, I find that the Respondent’s conduct after he was made aware that Frrst Street
was operatmg under hrs llcense amounts to acqmescence to Flrst Street’s perforrnance of home
.rmprovement work under the Respondent’s lrcense The Respondent made no effort to notrfy the
Commrssron that h1s hcense had been used wrthout authonzatron or otherwrse take measures to-

e repudrate Frrst Street’s use of hlS hcense To the contrary, the Respondent took the lead in

coordrnatmg the work to be performed on the Clalmant’s home as evrdenced by numerous

emalls sent from the Respondent to the Clarmant and members of Frrst Street (Cl Ex 6) In

. - addmon, the Respondent testrﬁed that for approxrmately mne months he personally performed

work on the Claunant’s home vrsmng her home at least once per week durmg that tlme, and
sometlmes as often as every day The Respondent even went so far as to use hrs personal funds

to buy matenals and obtain a perrmt under his hcense
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It is not dlfﬁcult partlcularly glven the Respondent’s fam111al connectlon to F1rst Street,
to 1mag1ne the awkwardness of hls posrtlon Once he was aware that the Claxmant’s jOb was one
| of the _]ObS wh1ch Flrst Street, through Mr R1ttershoffer had contracted to perform under the '
'Respondent’s hcense he presumably d1d not want to leave Fu-st Street to perfonn the Clalmant’

- renovatlons w1thout a heense, but he also drd not want to assume responstblhty for the problems '

he. found at the Respondent’s home However the Respondent’s chosen course of actlon,

prewously stated constltutes acqulescence to Flrst Street’s perfonnance of the renovatxons under: Y

R the Respondent’s l1cense For all of the forgomg reasons, I find that the Respondent is -
respon31b1e for the actual losses suffered by the Clannant asa result of the acts or om1ss1ons of '
-' FlrstStreet., ' s | o R f |
Were the Home Improvements' Un workmanlzke, Inadequate or Incomplete? |
The Respondent d1d not make any spemﬁc arguments asto, the quallty of the home
unprovements or the costs of any repa1r, replacement and/or completlon The Respondent’
: pnmary posmon is that he does not beheve that I should reach ‘the issue of whether the
improvements were workmanhke, inadequate or mcomplete, hecause'm_hls opinion he.should, =
not be held responSible for the work performe_d under First Street’s contract with the Claimant.
The Respondent generally argues that there has not been any “cohesion or imeshing” of what
' damages'were heing'clairned'ias it relates to any unfinished 'work under the contract. However,"'
the Respondent concedes that he was not paying as much attention to this issue as perhaps the -

Fund would.
The Fund took the position that in order to prove that any of the home improvements
were unworkmanlike or inadequate, the Claimant would have had to provide expert testimony

regarding the quality of the work. However, the Fund asserts that when considering estimates
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- provrded by Mr Gayheart m conjunctron wrth testlmony and other evrdence 1t may be possrble )

o to deternune that some of the work was leﬁ mcomplete

The Clarmant h1red Chnstopher Gayheart J L. of Blue Sea Constructron to mspect the
’ :work and prepare a report detarlmg hrs f'mdmgs and estlmates for completron and/or reparr of

| ~work to have been perfonned under the contract Mr Gayheart’s report mcluded the estnnated

. costto completeor repau;numerous 1temsof.workallegedtn beunworkmanhke ar. madequately;? o

o completed Those 1tems mclude work to address the followmg alleged condltrons ra1n water

ﬂowmg mto the structure, 1mproper 1nstallatron of a steel support post leaks m the roof
B damaged/unproperly mstalled srdmg, extenor doors damaged due to water mtrusron, plumbmg R
' concems, and damaged drywall and msulatron |

The Clarmant asserts that an expert is not necessary to determme that some of the work -

’ performed by Frrst Street was madequate or unworkmanhke For mstance, the Clmmant testrﬁed:f. ) E

e that the house ﬂoods regularly and there has never been a trme when the roof d1d not leak

'.However, wrthout expert testrmony as to the cause of those 1ssues I am unable to determme that o
they are due to madequate or unworkmanhke work rather than some other factor for wh1ch the .

- contractor is not responsrble, such as defectrve matenals Whrle Irecogmze that in Apnl and

S _‘ fJune 2012 there apparently was some defecttve work, as evrdenced by the Correctron NottceS'}"j SR

S .rssued by the Baltrmore County Department of Perrmts and Development Management, some'}f"“ o

Q_'work was performed in an effort to correct those v101atrons There is- msufﬁcrent evrdence to Ly

o estabhsh that the vrolatlons were not at some pomt rectrﬁed and therefore E cannot determme.},}.';h‘ :

R whether any exrstmg problems are a result of a contmulng problem w1th the workmanshlp,

L L opposed to a new 1ssue that has ansen due to factors other than workmanshlp



I ﬁnd that 1n order to determme that the aforementloned condttlons are a result of some
act or ormssmn of Flrst Street and/or the Respondent or to otherwrse determme the cause of
those condltrons I would need the oprmon of an expert in home 1mprovement as these
o determmatrons would not be obvrous to a layperson Smce the Clarmant farled to offer a w1tness .
- who could be properly quahﬁed as an expert m home 1mprovement, I am unable to detenmne
where a.ny of the aforementroned condrtlons are the result of an act or ormssron of Frrst Street
and therefore somethmg for whrch the Claunant should be compensated

However, there is sufﬁment credrble ev1dence that at least some of the work performed
under the contract was unworkmanhke, madequate, or mcomplete As detarled 1n the Fmdmgs of
' Fact there were several items that were left mcomplete as of May 2013 when work ‘was last
performed under the contract. Those 1tems mclude ﬂashmg, a garage door shelvmg, door knobs
mrrrors, bathroom accessones, mterror stair rarhngs and extenor safety ralhngs whlch all were
left umnstalled by Frrst Street Mr Gayheart estlmated the cost of completmg each of those . |
‘items, as stated in the Fmdmgs of Fact | : _

In addltlon the Clalma.nt testrﬁed that there are doors that never closed properly and Mr.
Gayheart indicated in his report that there were interior doors which need to be adjusted in order
to operate properly. Mr. Gayheart’s report included a photo of one such door which obviously
shows that the bottom of the'door'is_not level. ,(Cl.' Ex. 7,p. 7). -"Althoﬁga M. Gayheart was not
accepted as an expert in home improvement and was instead _only accepted as an eXpert in
estimation, I find that no expertise is required to determine that a door that is not level and/or
does not close properly has not been properly installed. Mr. Gayheart also estimated the cost of

making adjustments to the doors, as stated in the Findings of Fact.
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In light of the forgoing,'I find that the Claimant has suffered‘a loss as a result ofthe
incomplete work and improper installation of interior doors, as described above. I thus find that
the Olairnant is eligible for compensation from the Fund. |
)lmotmt, ofActttal Loss. |

'Having found eligibility for compensation I now turn to the amount of the award, if any,

" to which the Claimant s entitled. The Fund may not compensate a claimant for consequential or

nuniti\re darnages, personal injury, attorney’s fees, court costs or interest COMAR
09. 08.03. O3B(l) MHIC’s regulat1ons prov1de three formulas for measurement of a claimant’s
actual loss COMAR 09.08. 03 03B(3) The followmg formula offers an approprlate measurement
to determme the amount of actual loss in tlus case:.
1If the contractor did work accordlng to the contract and the claimant has solicited .
 oris sohc1tmg another contractor to complete the contract, the claimant’s actual
" loss shall be the amounts the claimant has paid to‘or on behalf of the contractor -
- under the original contract, added to any. reasonable amounts the claimant has
~ paid or will be required to pay anotheér contractor to repair poor work done by the;
. original contractor under the original contract and complete the original contract,
"less the onglnal contract price. If the Commission determines that the original
- contract price is too unrealistically low or high to provide a proper basis for -
R measunng actual loss, the ‘Commission may adjust its measurement accordmgly
- COMAR 09. 08 03 O3B(3)(c) Usmg thls formula, the Clalmant is entltled toa relmbursement of
4 $8 643 40 from the Fund. ($224 193 40 (Amounts pald to/on behalf of First Street) + $18 450.00
(cost to for completlon of work) $234 000 00 (orlgmal contract pnce) $8 643 40)
: PROPOSED CONCLUSIONS OF LAW
I conclude that the Respondent is respon51ble for the acts and orrusswns of First St.,
Propertles, LLC..‘ Md. Code Ann., Bus. R‘eg. §_8—'405(b) (2015); COMAR 09.08.03.038(2). I
ﬁirther conclude that the Claimant has sustained an actual and compensable loss of $8',643 40 as.
a result of the acts and omissions of the Respondent and/or First St. Properties LLC. Md. Code

~ Amn, Bus”.l{‘eg..§§, 8-401, 8-405 (2015); COMAR 09.08.03.03B(3)(c).



; RECOMMENDED ORDER

[ RECOMMEND that the Maryland Home Improvement Commlssmn

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$8,64340;and | o | |

ORDER that the Respondent is melrgrble for a Maryland Home Improvement
Commission llcense untrl the Respondent rermburses the Guaranty Fund for all monies dlsbursed
under this Order plus annual interest of tein percent (10%) as set by the Maryland Home
Improvement Commrssron and | |

ORDER that the records and publrcatrons of the Maryland Home Improvement

Commrssron reﬂect tlns dec1sron

Signature on File

s

‘January 3, 2017

Date Decision Issued : [Tehnifer #/Nappiet 7 7 —
: . : ' dministrative Law Judge

JAN/sw ‘

#165993

2 See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 31° day of January, 2017, Panel B of the Maryland
Home Improvement Commission apprqves the Recommended Ordef of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a reqhest to present
arguments, then this Proposed Order will become final at the end ofthe twenty |
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court. |

%a. z / ‘5» z ” éé.

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



