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IN THE CIRCUTT COURT FOR BALTIMORE COUNTY
IN'THE MATTER OF THE PETITION OF

KENNETH HENRY t/a CATONSVILLE ek
 CONTRACTORS, INC. FOR JUDICIAL . ' o
 REVIEW OF THE DECISION - = - * Case No. 03-C-17-012598
OFTHEMARYLAND HOMEIMPROVEMENT S e
. COMMISSION.~ = . - ®
" Department of Labor, Licensing and Regulatxon
500N, Calvert Street =~ - : - ¢ *
Third Floor - T
. ‘Balnmore, Maryland 21202 - S
INTHECASEOF A *o
Andrew Gordon: . .

W Maryland Home Improvement Guaranty Fund *
. (Kenneth Henry t/a Catonsvﬂle Contractors, Inc ) o
.~ . MHIC No.15(90)1018 . T C*
- ;:OAH No DLR-HIC-02-16-25179 ' - '

* % * * * * * * * * % *
ORDER
Upon consideration of the Motion of the M d Home Impr vement Commlssmn ‘t,%\
‘ d 2~ '-\) \
Dismiss Petmon For Judicial Rev1ew and the Memorandum jn Support thereo itis, tlns

day of U A/‘(/ , 2018, by the Circuit Court for Baltlmore County, Maryland

O ERED that the Petition for Judicial Review of Kenneth Henry t/a Catonsville
Contractors, Inc. is hereby DISMISSED, with prejudice, and it is further
'ORDERED that all costs of this proceeding be paid by Petitioner Kenneth Henry t/a

Catonsville Contractors, Inc.
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IN THE MATTER OF THE CLAIM * - MARYLAND HOME IMPROVEMENT

OF ANDREW GORDON v COMMISSION
R * .
AGA]N ST THE MARYLAND HOME ' .
IMPROVEMENT GUARANTY FUND * - MHIC CASE NO._15(90)1018
- FOR THE ACTS OR OMIVHSSIONS - OAH CASE NO. DLR-HIC-02-16-25179 -

OF KENNETH HENRY . :
t/a CATONSVEIE CONTRACTORS
INC ' . *

% L SR . £ % &

‘ FINAL ORDER

On September 7, 2017 a hearmg on the exceptlons filed in the above-captloned matter
.was held before a three-member panel (“Pane ") of the Maryland Home Improvement
Comm1ss10n (“MHIC ”) The exceptlons were filed by the contractor, Kenneth Henry ta.
_Catonsvﬂle Contractors Inc (“Contractor”) Who was represented by Wayne S Goddard
Esqture Hope Sachs, A331stant Attomey General, appeared at the exceptlons hearmg to present
evidence on behalf of the "‘MHIC. Desp1te rece1vmg proper notice, the homeowner, Andrew
: Gordon, (“Clatmant”) did not appear for the hearmg . |
B The matter was originally ad_]udmated at the Ofﬁce of Admm1strat1ve Hearmgs over the
course of two days of hearings on January 10 2017 and February 8 2017. Followmg the
evidentiary heanng, the Admnnstratwe Law Judge (“ALJ ) issued a Recommended Decision on .'
May 8, 2017 concludmg that the Clarmant sustaJned an actual loss of $23,283.00 as a result of
the Contractor s acts and omlss1ons mcludmg mcomplete and unworkmanhke home
1mprovement ALJ Recommended Deczszon p 26 Pursuant to BR §8-405(e)(1)- (5), the.
maximum recovery from the MHIC Guaranty Fund is limited to the lesser of the $20 000.00 or
' the amount paid by or on behalf of the Claimant to the Contractor, and therefore the ALJ
recommended that an award of $20 000.00 be made to the Claimant. ALJ Recommended

Deczszon p. 25-26 In a Proposed Order dated June 8, 2017 MHIC affirmed the Recommended-
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DBCISIOII of the ALJ On June 26 2017 the Contractor through hlS attomey, ﬁled wntten'

o excephons to the ALJ ’s Recommended Dec1slon that was adopted through the MHIC’s Proposed i :

| ‘ Order

- Through hrs wntten exceptrons, rece1ved by the MHIC on June 26” 2017 the Contractor"*. '

made a motlon to admrt addruonal ev1dence, attached to the wntten exceptlons as. exh1b1ts B C o .

o . : "'."D and E At the exceptlons hearmg the Contractor added an addrtlonal afﬁdavrt w1th attached._ L

- exhlblts A Bl B2 B3 B4 to hlS request to adrmt addrtlonal evrdence. ,The Contractor presented."ﬂ -

i Youngblood was hcensed as a contractor under hcense\number 01-50128 ﬁ:om October 20 1995




to July 29, 2016 when his contractor’s hcense was Changed to inactive status and hls nnmber was
- changed to 08-50128 .S’ee attached MHIC Licensing Printout for Kevin ~Charlas' Youngblood
Lic. No. 08-50128. MHIC staff cross checked the soclal secunty number and blrthdates on file
for both the salesperson hcensee Kevin Youngblood W1th license number 03- 133660 and the
former contractor licensee Kevin Charles Youngblood w1th hcense number 01-50128 and they
are the same person. Therefore because Kevin Youngblood has held both a MHIC contractor
and saIesperSon license, and the ALJ otherw1se found him to hold the requ1s1te expenence and
, Icnowledge as evidenced in her decrslon at page 19, the Panel finds that-the A.LJ d1d not err in |
‘ admitting Kevm Youngblood as an expert in house construc’uon A.
Havmg consrdered the Contractor’s- wntten and oral arguments the documentary'

- ev1dence contamed in the record, the MHIC hcensmg records of Kevm Youngblood of which the

Panel takes Judrc1a1 notlce and the ALJ s Recommended Decrsron, it 1s this 6th day of .

ADecember 2017 ORDERED
A.  Thatthe Fmdmgs of Fact of the Adm:mstrauve Law Judge are AFF]RMED
B.  That the Conclusions of Law of the Admrmstratlve Law Judge are AFFIRMED; AND |
C. That the Recommended Decision and Order of the Admm1sl:rat1ve LaW Judge is
AFFIRl\/.[ED; '
D. Any party has thirty (30) days ﬁom the date of thlS Final Order to apneal this decision to
Cdrcuit Court. |
Jéruce uackenbush
Chairperson —Panel B

Maryland Home Improvement
~ Commission
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IN THE MATTER OF THE CLAIM.

BEFORE DOUGLAS E. KOTEEN,

%
OF ANDREW M. GORDON, * AN ADMINISTRATIVE LAW JUDGE
AGAINST THE MARYLANDHOME  * OF ADMINISTRATIVE HEARINGS
IMPROVEMENT GUARANTY FUND  * OAH No. DLR-HIC-02-16-25179
FOR THEALLEGED ACTSOR  * MEHIC No.15(30) 1018
OMISSIONS OF KENNETH HENRY . |
T/A CATONSVILLE CONTRACTORS, *
INC.,, . | *
RESPONDENT *
* * * %* * % *‘ %* % % * * %*
~ PROPOSED DECISION
STATEMENT OF THE CASE
ISSUES
SUMMARY OF THE EVIDENCE .
PROPOSED FINDINGS OF FACT
| DISCUSSION
PROPOSED CONCLUSIONS OF LAW
RECOMMENDED ORDER
STATEMENT OF THE CASE

On July 27, 2016, Andrew M. Gordon (Claimant) filed a claim (Claim) with the

Maryland Home Improvement Commission (MHIC) Guéranty Fund (Fund) for reimbursement

of $43,005.00 in alleged actual losses suffered as a result of a home improvement contract with

Kenneth Henry trading as‘(t/a) Catonsville Contractors, Inc. ('Re:spondent).l

' The Claim was filed against Gary Henry of Catonsville Contractors. Gary Henry is employed by Catonsville
Contractors, Inc., while Kenneth Henry was licensed by the MHIC as a home improvement contractor with

Catonsville Contractors, Inc.



1 Contract w1th Catonsvﬂle’ Coriftactors, dated April 22,2012; i
'72.: Overages as-of September 21, 2012, with attached Inv01ce/Cha.nge Orders, dated
e -'February 6, 2013 Invoice, datedJune 6; 2013 ‘and Invoice, dated August 19,20;
.34 Peryour punch list submitted to the commission,’ undated' o
4A-4Y . Twenty-five annotaxed photographs ‘unidated; s i T
5 ‘Cancelled checks from Claimant to Respondent, dated Apnl 23",{2012”(# 2526) July 20 R
2012 (#2457); July 20, 2012 (#2458); September 25,2012 (#2459); October23, 2012, (#5~ ‘
2461), October 23,2012 (# 2462) February7 2013 (# 2470); Apnl 30; 2013 # 2478) crrE
- June 13,2013 (# 2601); August29; 2013 (# 2602) September 6 2013 (# 2604) and S
September 13,2013 #2605); i , o

L 12 All references to the Busmess Regula 'Artlcle 2 'e to the 2015 volume



6. . Clarksvrlle Construction Services, Inc. Contract # KY7072, dated January 28, 2016
7. W.L.C., Inc. Estimate, dated February 19, 2016;
8. Home Improvement Claim Form, dated July 20 2016; with attached Explananon,
-~ undated; v
9A-9B Two photographs undated
~ 10. Roberts Residence List, undated;
'11 Federal scrutmy on home deals, byl ohn B.O’ Donnell Balnmore Sun, dated February 4,
:-2001;. . »
12 Letter &om Burldmg Engmeer Balnmore County Department of Perm1ts Appr alsy &
Inspectlons to Cecily Roberts, dated January 24, 2017; '

B 13 District Court of Maryland for Anne Arundel County, Case ] No D-07-CR-15 003 194 for |

“Henry Edward Herrick, II, dated May 24,2016;
14. District Court of Maryland for Baltimore County, Case No. 3C00414837 for Henry
Edward Hernck, I, dated March.14, 2015;

15. District Court of Maryla.nd for Baltrmore County, Case No. 080400141 852011 for Henry |

Edward Herrick; 111, dated January 31, 2013;
16. Crrcmt Court for Anne Arundel County, Case No 02-K-1 1-000247 for Henry Bdward
Hemck, 101, dated Apnl 19,2011; .

17. District Court of Maryland for Anne Arundel County, Case No 4A00226216 for Henry

Edward Hemck, I, dated February 4, 2011;

18. Circuit Court for Baltimore City, Case No. 30905 1001 for Henry Edward Hernck, III

: dated April 9,2009;. - - .

19. District Court of Maryland for Howard County, Case No 0T00056931, for Henry

* Edward Herrick, III, dated February 15, 2008; ‘

- 20, District Court of Maryland for Howard County, Case No. 4T00056557 for Henry
Edward. Herrick, 111, dated February 27,2008; .

21. District Court of Maryland for Howard County, Case No. 1T00049862 for Henry
Edward Herrick, ITT, dated April 13,2006;

22. District Court of Maryland for Howard County, Case No 3T00040953 for Henry
Edward Herrick, III, dated February 17, 2004;

23. District Court of Maryland for Baltimore City, Case No. 5B01557442, for Henry Edward
Herrick, III, dated September 12, 2003; -

24. Circuit Court for Baltimore City, Case No. 036005136252 for Henry Edward Herrick,
I, dated February 6, 2004,

25. Dlstnct Court of Maryland for Baltimore City, Case No. 3B01378758, for Henry Edward
Hernck, III, dated March 19, 2002; .

26. District Court of Maryland for Baltimore County, Case No. 6C00146243 for Henry

.~ Edward Herrick, III, dated April 4, 2001; ,

27. Sales Order Report, HomeClick LLC, dated July 2, 2012;

28. Amazon.com Order, dated May 30, 2012;

29. Follow-up Report, Kevin Youngblood, Senior Design Consultant, Clarksvrlle
Construction Services, dated February 2, 2017,

30. Text Message chain for Claimant/Roberts and Respondent, from February 3, 2015
through March 18, 2015; : '

31. Eight photographs, undated,;

32. Photograph, undated;



_ ‘33 Photograph undated and
: ._34 BllCO door email,. undated

o I adxmttedth 'ollo"‘ ng exhlblts 1nto ev1dence on behalf of the"R pondent’(Contractor Ex )

R dated July5 2012 : N
’ 12 Baltimore County. Building Code Outside Deck Stau_:_Detalls,'dated Novembe ‘
L 13 Itemized list of ongmal contracted 1tems,‘ d : r
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PROPOSED FINDIN GS OF FACT

I ﬁnd the followmg facts by a preponderance of the ev1dence

. | 1.. '. At all t1mes relevant to the subject of th1s hearmg, .the Res‘-':‘ondent was a hcensed A

' home 1mprovement contractor under MHIC Reglstratlon No 101090 vThe :Respondent was .

| "‘rhcensed ﬁ'om February 25, 2010 through February 25 2016 (G .Ex 3) The Respondent’
MHIC hcense went mto mactrve status on or about February 24, 2014 (GF Ex.3). |
- - 2_.' On Apnl 23 2012 the Clalmant and the Respondent entered into a contract '
-(Contract) to make lmprovements to the Clarmant’s home, mcludmg the constructlon of a two-story
addrtron to the Cla.rmant’s exrstmg home, convertmg one bedroom to a master bath renovatmg an
' exrstmg screened-m porch, and mstalhng a B1lco door m the basement to make aniew outsrde s
’ entrance The Contract mcluded performance of work in the addrtron on a new bedroom and mud
room amaster bathroom, and a porch. (CL Ex. .. DN . |
3. : The Contract called for the work to begm wrthm two to four weeks and to be
completed within four to six months (CL Ex 1) Foe e
4 The total Contract pnce was $50 000. 00 'I‘he Contract requrred the Claimant to
make payments to the Respondent, as follows: |
Draw#1 $16 000.00 Contract Signing; S B
.. Draw#2 - $10,500.00 Completion of addition framing and roofing shingles;
"~ Draw#3  .$10,500.00 Completion of window installation and drywall rough-in;
Draw # 4 $10,500.00 Completion of siding, shower, tub, mud room, cabmetry,
Draw # 5 $ 2,500.00 Completion of project.
The Contract also provided that no alterati‘on or amendments to the Contract would be valid ‘

unless they were agreed to in writing by both parties. (CL Ex. 1).



5. The parties agreed to the following writteri changes to the Contract:

September 21, 2012 Terrace Built - ~ $5,500.00"
Deck Extension o $ 250.00
Handrails Terrace =~ - $ 650.00
- Handrails Deck - : $ 650.00
Double Stair Handrail S 224000
. Two Additional Wmdows in Addltlon $ 760.00
' Metal Roof . $1.738.00
Total e L $9,772 00
February 6, 2013: Fire Alarms $1,200.00

Relocate Bathroom Wall/ Plumbing/Electric $ -450.00:
Hardwood Floors in Family Room/Foyer § 565.00
" Lights in Master Bedroom (5 with dimmers) § 200.00
Master Bathfoom Windows (3 @ $449 00) $1,347.00

_ Wire/Material for Paritry Fndge ' "$-16800 - ¢
—-n omn e - —_-.—...,..T-.t.._-_._.'. ‘- _.'I'h]rd Level Heaterl.wlre N —.»~.j.‘__—.- ._-...gi.. 375.00 e s b e e etmmsmm =t §  emsesw s
. Total C Y $4305000 0
June 6,2013;  Exhaust Fan Master Bath - $ 90.00
ST ‘ Laundry Room Vent Lme/Gas Lme ot $.38000 - -
Leveling Floor o $ 400.00 g
First Level Door - - - §33000 0
Bedroom Door. - , . § 44500
Poich Enclosuré Fimal  ~ 7 7 77 $2,000000° 7
Remaining Balance of Draw 3 . $ 500.00
Vince Labor - h ©$ 112:00
Cabinet Shelve Install L - $.220.00
Powder Room Door Trim -~ .$30000"
Total . o $4777.00
August 19, 2013: Tile Overage - , L $1 418 00» ] o
e - Tile CustomPattem Ll .'-_;;5;;5.. -+~ $:900,00- Cha e
Bathroom Wamscotmg S $1.900.00
el Tt 8421800
— (CL EX 2) - ...‘.....:.-. - P R ...x.h......_ e e e e e

6, '. These four Contract changes totaled $23,072.00. These changes mcluded the
construcuon of an upstau:s deck off the master bedroom, a lower deck off e back enn'y, and the

installation of electric smoke detectors to replace existing battery-operated smoke detectors.

(CL Exs. 1,2, 8). ' o R S



| 7 The partles agreed to the followmg addltlonal changes

F1rst Level Deck . . . 7 ... $4.500. 00
Convert porch to mud room and pann'y $6 000 00.

These addltlonal changes totaled $10 500 00 resultlng m a totaI Contract pnce of $83 572 00

($50 000 00 * $23 072 oo +" "‘10 so 00)" These addmonal changes were set forth mwntmg in af Lo

The Clalmant made the follong payments to the Respondent by check

""Apnl 35,2012 7 CheokNo.2526 ©  §16,00000
July 20,2012 . . ';,.CheckNo 2457 O $10,500.00 . ces
July 20,2012 " “CheckNo. 2458~ '$75,00000" Tt T et

’ }.September 25,2012 . CheckNo, 2459  § 977200 -
© October 23,2012 ,'.'CheckNo 2461 " 7 $10,500.00 -
* . . October 23,2012 . CheckNo.2462  $ 2,500.00
February 7, 2013 ' CheckNo.2470 ~ § 4,305.00
© April30,2013 ©  CheckNo.2478  $10,00000
June'13,2013 " CheckNo.2601  ~ $ 4,410.00°
) ,August 29, 2013 . Check No. 2602, . § 2 893.00 ;
N September 13, 2013 Check No 2605 ' §° 775 00.
These payments totaled $76 655 00 (CL Ex. 5).3
9.' . The Respondent began Workmg on the pro_]ect on or about June 1, 2012 The
Respondent’s owner, Gary Henry, told the Clalmant the project would be completed by the end
of calendar yea.r 2012 The agreed-upon changes added additional t1me requu'ed for compleuon
of the work (CL Exs. 2, §; Contractor Ex. 13). ' .
10. After three | years, the Respondent still had not completed the work Ga.ry Henry told the
Claimant the pl'O_] ject was laggmg behind because the Respondent had other projects to complete ‘
and because he did not have enough money and was trying to control costs to avoid bankruptcy. .

(CL Ex. 8).

3 The copies of checks submitted by the Claimant include check no. 2604, dated September 6, 2013‘ for $500.00.
However, because this check does not identify any payee, I have not iricluded it in the list of payments the Claimant
made to the Respondent. (CL Ex. 5) :




- ‘15.: The lower deck Was mcomplete and unworkmanhke because the Respondent d1d not

o L properl-; secure_the deck?to thev‘ ouse | mg the proper bolts and falled to properly secure the

The:lower: deck also requu'ed an addmonal footmg and post for




proper support to carry the load "The hand rarls were lefc unﬁmshed on the upper. and lower
| decks and on the sta.n:s The Respondent faxled to seal both decks, add ra11 toppers, and mstall a
header board The Respondent also left consuuctlon debris under the. lower deck and in the
‘_rnaster bedroomr L Exs, 41, 4N, 8, ® 4' L
16 The bottom step on the lower deck was loose, but the Contract d1d not call for mstallatlon:
o ofa concrete landmg at the base of the lower deck stairs. (CL Exs 4J 4N 8) A storm door was
leﬁ lymg on the lower deck near the back door, but the Contract d1d not call for mstallatlon of a
storm. door (CL Exs 1 2, 4Y) The Claxmant requested that the Respondent mstall a lattlce 7
’under the lower deck and mstall an. outdoor ﬂood hght, but these 1tems were also not mcluded in
.‘theContract (CLExs. 1, 2.8. | : |
| 17 ‘The landmg on the upper deck was not properly supported and was dangerous The lack
of proper support caused the landmg to bounce when it was walked on. It _reqmred repair to ‘
prov1de proper support (CL Exs. 94, 29). |
18 The Respondent did not properly install ﬂashmg with the plywood siding. ‘The Jomts
were also not adequately caulked and began to fail, Tlns allowed morsture to,penetra_te the
joints. The moisture in turn caused warping, wood delamlnatton, and the presence of mold m
several areas. The Respondent did not properly attach the siding on the new addition to the |
shingles on the existin‘g house where the old and new portions of the house came to gether. (CL
Exs. 4A, 4B, 4H, 41, 4K, 29). The caulking around the windows was substandard and .allowed .
moisture to penetrate beneath the plywood siding. (CL Ex. 4M, 29).
19. The painting work was incomplete and parts were performed in an unworkmanlike

manner. The exterior paint was peeling and cracking on the addition, and knots were visible




through the pamt There was nuldew present on the extenor walls from water that was seepmg

behmd the extenor boards Portrons of the srdmg on the new add1t10n were warped and were

pullmg away from the house near the bottom (CL Ex 8) SO 3

20 The pamtmg requrred completlon around the extenor door fram : .and on: the extenor

shmgles near the upper deck where a wmdow was removed A second"coat of pamt was needed

for the.-pantry door and the back. entryway; " (CL Ex .8)‘::\” A

S outdoors, and‘wmng leﬁ expose mth" basement The - e

proper[y and 1t was full. An addttlonaf panel bo ‘Was! needed to provrde adequate ’electncal supply o R

for the new addttton (CL Exs 40 4U 8 29 32 3

23 The Respondent fatled to complete the'ﬂoonng work whe nhe arl .d to mstall athreshold

‘ where the old ﬂoormg rnet the new ﬂoonng 1n the mudroom and m the second ﬂoor hallway

(CL Exs 4C 4D 4Q) The Respondent also falled to complete the bamboo ﬂoonng near the




radlator in the master bedroom (CL Ex 4T) Addmonally, the Respondent failed to mstall the
ﬂoormg properly, resultmg in water damage on the ﬂoor in the extenor bedroom near the upperv
‘p.deck (CL Ex. 4W) The Respondent also farled to ﬁmsh edgmg the ﬂoonng in the walk-m :
| closet. (CL Ex. 8) | s o

24 The nle Work in the bathroom was meomplete around the shower and the marble trle

power to Temove morsture from the bathroom The Respondent also farled to mstall a threshold
where the master. bedroom ﬂoor met the bathroom t11e The shower step was mcomplete requrred
) caulkmg, a.nd was ﬁ'amed wrth wood mstead of t11e ereatmg a morsture 1ssue The Respondent

also faled to fnstall several fixtures in the master bathroomm, filed f ,°°_1.n,P,le.t¢ the m@%@n of
bathroom ceiling lights and the medicine. eabinet light, and did not ﬁnrsh pamtmg in the B
bathroom:. (CL Exs. 4R, 4S 4V 4X, 8, 29) . | |

25. The cubby cabmets in the new mudroom were mcomplete and mstalled poorly Tl:us
mcluded the Respondent’s failure to mstall certain hooks and knobs, to finish. starmng the wood,
and to close gaps in the wood. . The Respondent also failed to eomplete the pamtmg in the
mudroom. (CL Exs. 8,29, 4E, 4F). | ‘

. 26, The. Respondent failed to install haseboard heaﬁng in the third floor bedroom after
removmg the radiator durmg construction, thch left th1s area wrthout heat. (CL Ex 4P) The
Respondent also farled to provrde heat in the new master bedroom (CL Ex. 29). The
Respondent also failed to install the radiator in the kitchen, proyrdmg no heat in the kitchen and
pantry. (CL Ex. 4D). The Respondent also removed the door to the kitchen pantry and left it

incomplete. (CL Ex. 29).
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27. The Respondent’s employees damaged a leg on a dresser, a dfiveway gate, a dryer door, a
stairway wall, and the floor in front of the dryer when the dryer was moved. The Respondent
also damaged an outlet under.the window on the third floor. The Respondent did not repair these
damaged a.reas, although they are consequential damages (CL Ex. 8)..

28. The Respondent failed to move lights on the first floor that were installed in the wrong
place and fa.iled to install door lmbbs and latchies on some doors on the second floor. (CL Ex. 8).

29. The Respondent obtained a building permit from Baltimore County on July 5, 2012 for
the home improvement project at the Claimant’s residence in Catonsville. The permit was
scheduled to explre xn one year. (Contractor Ex | 1)

30. On January 28,2016, the Claimant obtained a contract proposal from Clarksvﬂle

 Construction Services, Inc. (Clarldsville) td repair and complete the home improvement work
performed by the Respondent under the Contract: The price for the Clarksville proposal was
$37, 825 00. Clarksvﬂle is an MHIC licensed home lmprovement contractor. (CL Ex. 6).

31. The Clarksville proposal called for the repair or completion of siding worlc, exterior
paiaﬁng, 'deck repairs,‘ repair or completion of work in the rear entrance, upstairs hallway, master
‘bathroom, master bedroom, Iaund.ry room, and sfairway, and the repair or completion of
electrical work. (CL Ex. 6). The Claimant intends to hire Clarksville to perform the work.

- 32 The siding work in the Clarksville proposal included the replacement of the s1d1ng due to
h water damage and mold, and the installation of flashing. “Clarksville determmed that the siding =~ =~
needed replacement in its entirety to ensure that flashing was installed properly, and to avoid the

presenee of numerous seams and unsightly repairs. The Clarksville proposal also called for

painting the siding to match the existing color and finish. (CL Ex. 6).

12



* . 33. The Clarksville pioposal included ,§eveija} ifer;_ﬁs that were non—eompenseble beeause they '
were either outside the scope of the Contraci and changes, or involved consequential damagés.
T‘he‘ nonfcompensable items in the Clarksville prop'osal include the follqwing:

 Fiber cement: SIdmg (upgrade from button board) $1,000.00

Install 'viny] lattice on lower deck = $1,500.00 .
Install solid wood closetdoor . °  $:250.00 ,
Install glass transom S 78125000
. Repair broken leg on dresser furmture $ 50.00
Install TV bracket $ 2500
Install radiator cover , - § 325.00,
Repalr/replace/pmnt damaged wallpaper/wall - $2,650.00
_Install solar lighting caps on lower deck $ 350.00 |
Install exterior flood light $ 150.00 .

The total estlmated cost of these non-compensable items is $6,425.00.
34. The stairs on the lower deck de not v101ate the Baltimore County Code. The value of the
Jower deck stairs, inciliding the concrete la'ndipg, are estimated at $1,200.00, app;o:dmetely one-
third of the cost to repeir the lower deck. After deducﬁng the non-compensable-items, the
| ;easonable cost for Clarksvxlle to repair and complete the horne improvement work under the
" scope of thef(‘l"()ntract is $30,2‘00.00:. ($37,825.00 - $6,425.00 - $1,200.00 = ‘$30,200.00).

35. The Ciajmant obtained a more eXpensive eétirﬂate from W.L.C., Inc. (WLC) for
$42,248.00 to complete and repair the work under the Contract. (CL Ex. 7).

36. The Claimant’s actual loss is calculated based on the documented payments the Claimant
made to the Resporident ($76,655.00), added to the reasonable cost to repaif and c_ompleie the
Contract work ($30,200.00), for a subtotal of $106,855.00. After the to_tal Contract price
($83,572;00) is subtracted from the subtotal, this results in an actual loss to the Claimant of

$23,283.00. ($106,855.00 - $83,572.00 = $23,283.00).

13



DISCUSSION

Background

In this case, the Claimant has the burden of proving the validity of his claim by a

preponderance of the evidence. Md. Code Ann., State Gov’t §10-217 (2014); COMAR

| 09.08.03.03A(3). “[A] preponderance of the evidence means such evidence which, when

considered and compared with the evidence opﬁosed to it, has more convincing force and

produces . . . a belief that it is more likely true than not true.” Coleman v. Anne Arundel Cuy.

Police Dept., 369 Md. 108, 125 n.16 (2002), quoting Maryland Pattern Jury Instructions 1:7

(3rd ed. 2000). o L
An owner may recover éompensation from the Ft;nd “for an actual loss that results from

an act or omission by a licensed contractor.” Md. Code Ann., Bus. Reg. § 8-405(a). Actugl loss
“means the costs of restoration, rgpair, replacgment, or comi:ietio;;that arise from an
unworkmanlike, inadequate, or incomplete home improvemen .’ Md. Code Ann., Bus.' Reg.

§ 8-401. For the reasons addressed below, I find that the Claimant has proven eligibility for
-compensation to repair and complete a hdme improvement project that was incomplete, -
inadequate, and unworkma.nlike. |

In April 2012, the Claimant entered into 2 home improvement Contract with the

Respondent, a licensed home improvement contractor. (GF Ex. 3). The original Contract was

™ “exectited on April 23,2012 and called for the construction of fiwo Story 'aEldi'tio'ﬁ, the conversion

of one bedroom to a master bathroom, the renovation of an existing screened-in porch, and the
installation of a Bilco door to the basement. The price of the original Contract was $50,000.00.

(CL Ex. 1). The parties agreed to five separate change orders from September 2012 through



February 2014, thch totaled $33,572.00. (CL Ex. 2; Contractor Ex. 13) These changes )
resulted in a total Contract price of $83,572.00.
‘The Clalma.nt submltted copies of cancelled checks made payable to Catonsvﬂle Contractors
Therefore, L conclude that the Clarmant made payments to the Respondent in the amount of
' .{ $76 655 00 for the cost of the home 1mprovement Contract and changes .
. The Contract called for the Respondent to begin work on the pto;ect W1thm two to, four
.weeks of when the Contract was 51gned on Apnl 23, 2012 and .for the proj ject to be completed ,
w1thm four to six months of when the work began (CL Ex 1). The evidence established that
the Respondent began workmg on the pmJect on.or about June 1,2012. The Respondent told the
Claimant he expected to complete the pro_lect by the end of calendar year 2012_,, Aﬂer the ,par,tres
‘ agreed to the five change orders between September’ 2012 and February 2014, this extended the
~ time for completlon of the work. (CL Exs. 1, 2 Contractor Ex. 13). | |

Delay and Efforts to. Resolve Claim

A preponderance. of the evidence in the record establishes that the Respondent failed to.
complete the work under the Contract and performed some work in an unworkmanlike manner.
The evidence demonstrates that the Respondent had still not completed the worl; by F ebruary
. 2015, almost three years after the Contract was signed. Kenneth Henry,'the Respondent, was
licensed by the MHIC. .Gary Henry, the Respondent’s otvner, testified ex_tensively at the hearing, :
and was accepted as an expert in home inspection and home improvement. The Respondent
argued that the Claimant unreasonably rejected good faith efforts by the contractor to resolve the
claim under section 8-405(d) of the Business Regulation Article. Henry claimed that the’ |

Claimant prevented him from completing the project b§.r removing him from the project and



Fo \ the reasons addi' = “, ée'd" 'felow, I conclude that the ClaJmant dld fiof unreasonably reject*

‘ng




perform work on, the horne nnprovement prOJ ect Henry Hernck (Hernck), one of the '

Respondent’s employees, conﬁrmed that the Respondent was strll performmg Work on ﬂ1e - .
pro_]ect m 2015 three years aﬁer the Contract was s1gned Furthermore, Henry was e
o unIeSponswe to multlple requests ﬁ:om the Clarmant and Roberts that he return and complete the :

work many 1tems of the pro_] ect were left mcomplete and some aspects were performed 1n an A

unworkmanhke manner

Moreover, there isno document Or other evrdence to demonstrate that the Clarmant L

terrmnated the Contract at a partrcular trme Instead, a preponderance of the evrdence supports ,‘ o
' that Henry farled to return desprte repeated requests from the Clarmant and hrs wrfe that he |
_ complete the work The ev1dence a.lso fa.r]s to support the Respondent’s contentron that the ‘:.;_g_:"

- ClaJmant ﬁred the Respondent and h1red another md1v1dual to complete the work. Hem'y

- ) adrmtted that T1m Lehr (Lehr) was an employee of the Respondent, Henry s testrmony was

.contradrctory and conﬁrsmg regardmg when Lehr stopped workmg for the Respondent and
Henry acknowledged that he never ﬁred Lehr because he had drfﬁculty contactmg hJ.m In
contrast, .Roberts tes_tvlﬁedthat;Lehr worked at the house as the Respondent’s ernployee, and that .
she only paid Lehr directly aﬁerLehr requested mone'y and she tned unsuccessﬁrlly to c'onta_ct o h
Henry about e payment. The Claimants wers fustifed i becoming @S@?tedf)’!i‘h the
Respondent;s slow progress on the, jvob' num,erous incomplete, items, sorne aspects of the Work )
that were performed poorly, and w1th Henry ] lack of responsrveness L o
F urthermore I credrt the detailed and stralghtforward testrmony of Roberts that she and
the Claimant did not deny the Respondent access to their home and that Henry contmued to have

keys and access to the home ih 2015. Justin,Dayidson, another .employee of the Res'pondent, :

* The Claimant offered numerous documents to show that Herrick was previously convrcted of some drug and theft
charges. This evidence did not significantly impact my findings in this case.
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claimed that he did not work at the Claimant’s residence after December 31, 2014 because the
Claimant changed their locks. HoWever, this testimony was refuted by Henry, 'Herrick, the
Claimant and Roberts who all testified that the Respondent contmued to work on the prOJect

well into 2015 While the Claimant and/or Roberts d1d apparently accuse some of the
Respondent’s employees of takmg their property, mcludlng a watch, and some bad language was |
used by both parties, the evidence does not establish that this prevented the Respondent from
performing the work. Employees of the Respondent continuedto work at the Claimant’s home

after such allegations were raised. Moreover, the evidence does not demonstrate that small side

jobs the Claimant or Roberts asked the Respondent’s employees to perform prevented the
o I;espondent ﬁom_co_mpletmg worl; on the project. | o )
For the foregomg reasons, I conclude that the Claimant did not unreasonably reject good
faith efforts by the Respondent to resolve the claim. Md. Code Ann., Bus. Reg. § 8-405(d):
| Incomplete and Unworkmanhke Work - |
A preponderance of the ev1dence dernonstrates that the Respondent falled to complete the
work under the Contract, and performed some work in an unworkmanhke manner. The
' testimony of the Claimant and his wife, and the numerous photographs they submitted, 1dent1ﬁed

many items that were not completed under the Contract and changes, iricluding roofing, 31d1ng,

and shmgle work; windows and doors, ﬂoonng and thresholds electrical work, wiring and

fixtures; cubby cabinets; outdoor railings; and cleanup and removal of debris. Henry admitted
that a number of items were incomplete. His claim that he was not responSible for installing ‘
thresholds where new ﬂooring came into contact with existing ﬂooring because it was not

addressed in the Contract was unreasonable and illogical. The Contract and changes called for

SR

tma s e mrt mesdesecs swes.n

© outlets; ‘heating issués ini several rooms pamtmg, shower ‘door and bathroom tile work; lightiig ™™~ "~ °



ﬂoormg work and the photographs demonstrated that the ﬂoormg W1thout ﬁmshed thresholds

was clearly‘mcornplete and madequate (CL Exs 4A-4Y) Henry 8 claJm that he was. not

responsrble for mstallmg a glass shower door 1s dlrecﬂy refutedby the entry for “Install shower

glass surroun a8 m the Master Bathroom sectron of the Contract (CL Ex 1). f o fj o “

The Respondent also performed certam work m an unworkmanhke manner The ewdence B -
estabhshed that the Respondent falled to prov1de proper support for the upper deck landmg He |

. also faﬂed to use proper hardware to support the lower deck and attach 1t to the house The N j_' -

Clmmant presented testlmony from Kevm Youngblood (Youngblood), a hcensed home

B 1mprovement contractor from Clarksvrlle Constructlon Semces, who was accepted as an expert m |
. house constructlon Youngblood testrﬁed that he has forty years of contractmg and remodehng
| expenence, and that he attends contmulng educatlon semmars Youngblood tesuﬁed loglcally and '

in detarl regardmg certam aspects of the work that he concluded were mcomplete and madequate

Youngblood explamed that the landmg for the upper deck was not properly supported and he

.....

- beheved 1t was unsafe as constructed He stated that when he walked on the landmg he could feel E

it bouncmg, wh.rch led him to conclude that it requlred addrtlonal support to carry. the load The .
photographs of the upper deck conﬁrmed the lack of structural support for the landmg (CL Ex
9A Contractor Exs. 4-7) Henry s tesnmony was madequate to refute that of Youngblood Whlle
Henry stated generally that the upper ¢ deck was cantilevered and that Youngblood d1d not '
understand th18, he farled to explam this contentlon or why the upper deck landmg, whrch lacked
any obvious structural support, was safe as constructed. I also found that Youngblood’s detarled |
Follow-up Report, which the Claimant submitted on the second day of hearing, was admissible as
reliable »hearsay because Youngblood had already testiﬁed extensively on the first day ,o,f hearing,

and the Report was consistent with, and supplemented,. his testimony. (CL Ex. 29).



I also credrt Youngblood’s testlmony and the Reportwrth regard to the lack of adequate

| support for the Iower deck and the absence 'of proper fasteners for attachmg the lower deck to the

Y mpropr.rly under the l.equuements Ofth  Balt

documentatron ﬁ'om the Baltunore Coun Code:regarc gtherequtrements for the outsrde deck

o unproper, the Code document mdrcated that the size of the. opemng was‘ controlhng and the‘

' seoured ﬁom the support' eam to the po,,

house He stated that the lower deck requtre | ensur that th g deck was properly secured

to the house In hrs Report, Youngblood mdrcated ,'" .. tlus was requrred by the Baltrmore

County Code Youngbloodalso mdlcated invhis Report that-the"Iower deck was not properly

Ct "ty Code The Respondent subrmtted

enerally that open statrs were i

ewdence m_th1s record drd not estabhsh the imensions.of the opemngs between the deck stmrs or o




requrred Therefore I have deducted a reasonable estlmate of the cost of the stalrs mcludmg the
concrete landmg, from.the Clarksvrlle proposal asa non-compensable 1tem As no 1temtzatlon of
the: cost of the deck starrs was provrded, I have concluded that the cost. of each deck 1s the same, |

and that the cost of the stau:s is: equal to approxrmately one-thrrd of the total cost of the lower .

s deck, rounded up, to $1,200 00. ($6 975 00 / 2 $3 487 50 / 3= $l 162 50) (CLEx 6

4' Contractor Ex 12) ! ’ | o L
Youngblood also test1ﬁed that the wsrble moisture damage in multlple areas on the 4 ,'
.'31d1ng, mcludmg warpmg, delammatlon, and mold whrch led to the conclusron that the srdmg
dxd not mclude adequate ﬂashmg, and that the caulkmg that was used was. falhng (CL Exs 4H |
41, 4K) Although Youngblood acknowledged that perhaps p1ecemeal srdmg repalrs could be )
.done in some areas he concluded through hrs testimony a.nd the Report that the 51d1ng should be
replaced in its entrrety 50 the unders1de could be mspected, the ﬂashmg could be mstalled
: 'properly, and the repan's would not be aesthetlcally mfenor and leave mul‘uple seams..
Youngblood also stated that the home’s extenor would require pamtmg to address the moisture
. dama'ge and complete the work. While lIenry _clalrned he had mstalled ﬂashrng with the srdmg,
the numerous areas of visible water darnage indicate that if flashing tyas.used,‘it was inadequate.
The Respondent failed to offer any d‘o‘cume‘ntation to support .Henry}s claim that the ﬂashing was
approved by the mspectors | . | ‘ _
Youngblood confirmed that the Clarksville proposal called fora more expensive 81dmg (ﬁber
cement) and that the added cost for this product was $1,000.00. (CL Ex. 6). Therefore,’ I have
deducted $1,000.00 from the Clarksville proposal to account for this upgrade. Youngblood also

addressed the inadequate caulking of windows, which Henry admitted required repair. (CL Ex. 4M).

4
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Youngblood noted that the plywood covenng the opemng where an extenor door was

removed from the basement was madequate and opened up the house to potentral damage ﬁ'om

rodents bugs, water, and Ve

,er":"z'_'The photograph of thrs '1ssue plamly showed thatthe

mcomplete and madequate'frammg and' msuIatron where other opemngs in the addrtron were leﬁ L ,

L exposed to the outdoors Youngblood aIso stated that the shower curb in the master bathroom B

lattrce, $250 00 for the sohd wood closet door, $125 00 for the glass transom, $50 00 for reparr of ' ¥ o

bl’OkBll fumlture, $25 00 for a TV bracket $325 00 for a radlator cover, and $2 650 00 to repalr . S




: darnaged walls and wallpaper 1 did n'ot deduct $350 OO fOr the washer dram pan, as the‘F’und :
h argued because Henry admltted thrs pan was necessary, and the Contract called for relocatron of
} | deck because as Henry asserted, th1s 1tem was not mcluded in the Contract I also deducted an
estrmated cost of $150 OO for the extenor ﬂoodhght because 1t also was not mcluded in the 3
‘Contract (CLExs L2,6. . o o
I find that Youngblood’s testrmony, as.an expert m home constructron Wlth forty years of e

: expenence, was credible and persuaslve wrth regard to the ev1dence that the Respondent fatled to

| complete the home 1mprovement pro_1 ect and: perfo ] ed’some work 1n an madequate and

unworkmanhkemanner Youngblood’s testrmony, vas-det; ‘.ed and logrcal andwas supported
by hrs Report numerous photographs and tesnmony ﬁom the Clalmant and Roberts Whﬂe :
Henry was also lcnowledgeable m a number of areas and had a home mspectron hcense, he d1d
not hold a home rmprovement or salesman s hccnse and I ﬁnd that his test:unony d1d not refute K |
the preponderance of the ev1dence whlch estabhshed that the Respondent’s work was |
unworkma.nhke, inadequate, and incomplete for the reasons addressed above. Md. Coc__le Ann,,
Bus. Reg. § 8-401 3 Henry’s claim that the Respondent lost money on the project is notmatenal
because the Respondent is respons1ble for the pncmg the parties agreed to in the Contract and

| change orders Accordmgly, Ifind the Clalmant has estabhshed hrs ehgrblhty for compensatlon B
from the Fund.

Compensation and Actual Loss

Having found eligibility for compensation, I now turn to the amount of the award, ifany,

to which the Claimant is entitled. The Fund may not compensate a claimant for consequential or

% It is also noted that the federal Department of Housing and Urban Development barred Henry for one year from :
participating in a federal housing program due to his involvement in an inaccurate appraisal. (CL Ex. 11).
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punitive damageé, personal injury; attorney’s fees, court costs, or interest. Md. Code Ann., Bus.
Reg. § ‘8'-405(3)(3).; COMAR 09.08.03.03B(1).

MHIC’s rc'egulatic)ris provide three formulas for‘ measuring a cl‘ainiant’s actual loss.
COMAR 09.08.03.03B(3). The formula that is relevant to the circumstances of this case applies
to situations where a contractor has been found to have performed work poorly or has failed to
complete the work, and the claimant is seeking another contractor to remediate the problems
with the original contractor’s work. This fombxulavStates the following: _

If the conﬁ'act.or did wark according to the contract and the claimant has solicited

or is saliciting another contractor to complete the contract, the claimant’s actual
loss shall be the amounts the claimant has paid to or on behalf of the contractor

~==--=—~-—ynder the original contract; added ta-any reasonable amounts-the claimant las -~ ===~~~ ~ 777 0

paid or will be required to pay another contractor to repair poor work done by the

original contractor under the original contract and complete the original contract,

less the ongmal contract price. If the Commission determines that the original

contract price is too unrealistically low or high to provide a proper basis for

measuring actual loss, the Commission may adjust its measurement accordingly.
COMAR 09.08.03.03B(3)(c).

The ReSpoﬁdenf did work according to th’e_‘C'ontract and the Claimant obtained a proposal
from Clarksville to repair and complete the work at a cost of $37,825.00. (CL Ex. 6). The
Clarksville proposal sets forth a reasonable cost to repéir and complete the incomplete' and-
unworkmanlike home improvemeht, with the deductions noted below. The Claimant obta_ine'd '

 another proposal from WLC for $42,248.00, which was nearly $5,000.00 more than the
" “Clarksville proposal.” (CL Ex. 7)."I find that the miore defdiled, iternized, aﬁ'd less expensive
proposal from Clarksville provides the most reasonable basis for determining the cost to repair
and complete the work.

As discussed above, I have reduced the Clarksville proposal by $7,625.00 to exclude

those items in the Clarksville estimate that are outside the scope of the Contract and change



orders, or tnat involve nonfcompensable,,conscquenfial _dama}gcs d_csigned only to repair damage
caused by the Respondent’s employees. | Nelther work outsxde the scope of the Contract, nor
consequentlal damages, may be recovered as a reasonable cost to repa1r and complete work B
. under the Contract. After deducting t_hc.ncn-ccmpcnsable items which total $7,625 'OQ’I‘ L

" conclude that the ;ensonable cost to repan'and compictc~ the Ccn_trnct is :$30,200.00. ($37,825 00
- $7,625.00=$30200.00). | -

‘The Claimant’s actual loss is cal_culated as foll_cws,unde: the above formula:

Amount paid to the Respondent $ 76,655.00
Reasonable cost to repair and complete + $ 30.200.00
Subtotal 3 R . $106,855.00 .

Contract pri-cc‘(i;nc'luding change orders) -$83.572.00
Actual Loss - . $23.283.00.

In accordance with the formula set forth above I conclude that the Clmmant’s actual loss
is $23, 283. 00 asa result of the acts or omissions of the Respondent in performing mcomplete -
and unworkmanlike home improvement work under the Contract and change-orglers. Md. Code
Ann,, Bus. Reg. §§ 8-401, 8-405; COMAR 09.08.03.03B(3)(c).

Under the statute, the maximum recovery from the Fund is limited to the lesser of
$20,000.00 or the amount paid by or on behalf of the Claimant to tne Respondent. Md. Code
Ann., Bus. Reg. § 8-405(e)(1),.(5). The Claimant’s actual loss in th15 case is not limited By the
amount he paid to the Respondent because that amount is far greater, at $76,655.00. The actual
loss computed above is $23,283.00, which exceeds the $20,000.60 max1mum Accordingly, the

Claimant is entitled to reimbursement from the Fund in the maximum amount of $20,000.QO.
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.ORDERthatthe Taryle

e e $2o ooosoo, and...




PROPOSED ORDER

WHEREFORE, this 8th day of June, 2017, Panel B of the Mamztand
Home Iméroi;ement Corhmission apﬁro’ves the Re'e_ommended Order of the |
'Adminis:trative Law Judge and unless any parties ﬁles 'wz;th the Commission
within twenty (20) days of this date written excepti'bns and/or a request to present
arguments, then this Proposed Order wfll beco(ne final ai the end of the twenty
(20) day peri.od; By lew the parties then have an addiiional thi'rty (30) day perzibd
- during which they may file an appeal to Circuit Court.

Jeseplt Junney

Joseph Tunney -
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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