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STATEMENT OF THE CASE
On June 4, 2015, Sarah Clark (Claimant) filed a claim (Claim) with the Maryland Home
Improvement Commission (MHIC) Guaranty Fund (Fund) for .r¢imburs§mé1'1t of $10,000.00 in
alleged actual losses suffered as a result of a home improvement contract with Jason Smucker,
trading as JLS Design LTD (Respondent).
I held a hearing on November 30, 2016 at the Kent County Courthouse, Chestertown,
Maryland. Md. Code Ann., Bus. Reg. §§ 8-312(a), 8-407(e) (2015). R. Stewart Barroll, Esquire,

represented the Claimant, who was present. Eric B. London, Assistant Attoriey General,



Department of Labor, Licensing and Regulation (Deparl:mént), represented the Fund. The '
Respondent represented himself.

The contested case provisions of the Administrative Procedure Act, the Department’s
hearing regulations, and the Rules of Procedure of the Office of Administrative Hearings govern
procedure in this case. Md. Code Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp.

" 3016); Code of Maryland Regulations (COMAR) 09.01.03; COMAR 28:02.01" = ™ ~

ISSUES
1. Did the Claimant sustain an actual loss compensable by the Fund as a result of the
Respondent’s acts or omissions?
2. If so, what is the amount of that loss?

SUMMARY OF THE EVIDENCE
Exhibits
I admitted the following exhibits on the Claimant’s behalf:

Cl. Exs. 1 through 5 - Photographs of retaining wall

ClL Ex.6- Proposal from the Respondent, September 2, 2014

ClL.Ex.7- Email exchange between Jane Kirby and Beth Dunn, September 9, 2014
and November 16, 2014

Cl. Ex. 8- Email from the Respondent to the Claimant with contract and attachments,
September 16, 2014

Cl.Ex.9- Email exchange between Jane Kirby and the Claimant, with attachments,
September 26, 2014

ClLEx. 10- Email exchange between the Claimant and Beth Dunn, October 6, 2014 to
October 20, 2014, with copy of cancelled check

CL Ex. 11- Email exchange between the Claimant and Beth Dunn, October 22, 2014
to November 13, 2014

CL.Ex. 12- Email exchange between the Claimant and Beth Dunn, September 16,
2014 and January 12, 2015

Cl.Ex. 13 - Email exchange between the Claimant and Beth Dunn, September 16,
2014 and March 5, 2015

The Respondent submitted no exhibits to be admitted into evidence.



I admitted the following exhibits on behalf of the Fund:
Fund Ex. 1- Notice of Hearing, August 31,2016 .
Fund Ex. 2 - Hearing Order, June 21, 2016
Fund Ex. 3 - Respondent Licensing History, 2008 to present
Fund Ex. 4 - Claim Form, received June 4, 2015
Fund Ex. 5 - Letter from Keyonna Penick, MHIC, to the Claimant, June 21, 2016
Fund Ex. 6 - List of Registered Marine Contractors as of October 19, 2015
Fund Ex. 7 - - Licensing FAQs for Applicants-HIC, printed November 28,2016
' Testimony |

The Claimant testified on her own behalf.

The Respondent testified on his own behalf.

The Fund presented no testimony.

PROPOSED FINDINGS OF FACT
- I find the following facts by a preponderance of the evidence:

1. At all times relevant to the subject of this hearing, the Respondent was a liqens_ed
home improvement contractor under MHIC license number 98053. Using that MHIC license -
number, the Respondent operated JLS Design, and Chester River Docks, a marine contracting
business.

2. On October 17, 2.014, the Claimant and the Respondent, doing business as
Chester River Docks, entered into a contract to replace a failing retaining wall on the Claimant’s
home property. The contract called for the Respondent to install pilings, whalers and boards,
filter cloth, drains, tie backs, and tie back rods. The work included removing stumps in the
existing retaining wall, collapsing the existing wall, filling the space in with dirt, and seeding
disturbed areas. The work was to begin in October 2014 and would take approximately two

weeks to complete.

3. The original agreed-upon contract price was $22,800.00.



s 4 On October 17 2014 the Clalmant pa1d the Respondent $10 ooo oo
; 5 The Respondent never started the agreed-upon work
-.'.';: 6 | On November 12 2014 the Clarmant emaﬂed the Respondent to mqurredabout a _
': i start- date The Respondent s general manager, Beth Dunn, wrote that they were wamng for a

- ‘ penmt Ms Dunn was the general manager for both JLS Des1gn and Chester Rrver Docks

o = "'-;7‘."" ' On J anuary 9 2015 the Clalmant agam emalled the Respondent to mqurre about -
j a start date Ms Dunn wrote that the Clarmant’s _]Ob was the next in lme L
B 8 On March 5 201 5 the Clalmant agam emarled the Respondent to mqurre about a

: -~start date Nelther Ms. Dunn nor the Respondent replled

j' 9 At the end of March 2015 the Clalmant went to the address hsted for the

. A 'Respondent 5 busmesses and saw a; ocked ofﬁce w1th no llghts no furmture, no eqmpment and

: -t boxes on the ﬂoor The Clalmant called the Respondent who told her she needed to contact

ABeth Dunn The Clarmant was unable to reach Ms Dunn. B -

e 10 The Respondent abandoned the contracted work The Claunant has not .

_A : contracted w1th any other company to do the work

St f'.;The Clalmant’s actual loss is $10 ooo oo

DISCUSSION '

In tlns case the Clarmant has the burden of provmg the vahdlty of her Clalm by a

. f_l’?"ffpreponderance ofthe evrdence Md Code Ann State Gov t §10-217 (2014), COMAR

- ,09 08 03 03A(3) “[A] preponderance of the ev1dence means such ev1dence wh1ch, when

IR s consrdered and compared wrth the ev1dence Opposed to 1t has more convmcmg force and

'produces a behef that 1t 1s more hkely true than not true ? CoIeman v Anne Arundel Cty



Police Dep’t., 369 Md. 108, 125 n: 16 (2002), quoting Maryland Pattern Jnry Instructions 1:7
(3rd ed. 2000). |
An owner may recover compensation from the Fund “for an actual loss that results from .
an act or omission by a licensed contractor,” Md. Code Ann., Bus Reg. § 8-405(a) (2015);' see
also COMAR 09.08.03 03B(2) (“actual losses.. . . incurred as a result of misconduct bya
licensed contractor”). Actual loss “ means the costs of restoration, repalr, replacement or
completion that arise from an unworkmanlike, inadequate, or incomplete home improvement.”
Bus. Reg. § '8-401. For the following reasons, I find that the Claimant has proven eligibility for
‘compensation.
| 'i‘he Respondent was a licensed home improvement eontractor at the time he entered into
the contract with the Claimant. Slmultaneously, he owned and operated a marine contracting
ﬁrm At some point, the State of Maryland required marine contractmg firms to obtain a marine : ‘
contractor license, but until that system is implemented, marine contractors are Stlll requiredto
maintain an MHIC license. (Fund Ex. 7.) 4The Respondent testified that he had maintained his
MHIC license for many years and, during that time, had used the license to enter into and receive
permits for approximately forty marine contracting jobs in Kent County, Maryland. He
confirmed that he intended to use his MHIC license to complete the Claimant’s eontract. . |
Accordingly, I find the Respondent was operating under his MHIC license when he, operating as
Chester River Docks, entered into a contract with the Claimant.
The Respondent agreed to replace a failing retaining wall on the Claimant’s home
property. The contract called for the Respondent to install pilings, whalers and boards, filter

cloth, drains, tie backs, and tie back rods. The work included removing stumps in the existing

! Unless otherwise noted, all references to the Business Regulation Article hereinafter cite the 2015 Replacement
Volume,



: etammg wall collapsmg the exrstlng wall ﬁllmg the space m wrth drrt and seedmg drsturbed
: areas The work was to begm m October 2014 and would take approxrmately two weeks to
: L complete The Clarmant pa1d the Respondent $10 000 00 as a down payment et
kS Desplte repeated emarls from the Clarmant to the Respondent and h.lS general manager,

and a personal VlSlt to the Respondent’s ofﬁce whlch tumed out to have been deserted w1th only :

. some boxes stlll present the Respondent never conducted any work on the property The

L Respondent’s general manager, Beth Dunn, emalled the Clarmant in November 2014 that the

' Respondent was wartmg for permrts In J anuary Ms Dunn wrote to tell the Clalmant that her

- : jOb was the next to be done When the Clarma.nt emalled her agam, 1n March 2015 Ms Dunn

| .A S i _]0b other than to say that around February or March 2015

e wods ehgtble for compensatron from the Fund

- . drd not reply at all The Clarmant reached the Respondent personally once by telephone, but the

o '_lRespondent told her to call the general manager The Clarmant was never able to reach her by

]

he was no longer a partner in JLS

- ".' f‘Desrgn, although the company operates out of hlS home
The Respondent never performed any work on the property, effectrvely abandomng the

R _]Ob Further he has never repard the Claunant her down payment I thus ﬁnd that the Clalmant R

Havmg found ehglbrhty for compensatron, I now turn to the amount of the award rf any, A

o to whrch the Clarmant is entrtled The F und may not compensate a clarmant for consequentral or

o v jpumtrve damages, personal mJury, attomey S fees, court costs, or mterest COMAR

L : 09 08 03 03B(1) MHIC’s regulatrons provrde three formulas for measurement of a clarmant’

u‘;,The Respondent testrﬁed but he dld not offer any explanatron for why he abandoned the o



éétual loés. COMAR 09.08.03.03B(3). The following formula offers an éppropriatg
measurement to determine the amount of actual loss in this case.

If the contractor abandoned the contract without doing any work, the claimant’s
actual loss shall be the amount which the claimant paid to the contractor under the
contract. .

'COMAR 09.08.03.03B(3)(a).

In this case, the contractor abandoned the contract without doing any work. Accqrdingly,
the Claimant is entitled to reimbursement from the Fund in the amount of $10,000.00, the | |
amount paid to the Respondent under the contract. /d. § 8-405(e)(5); COMAR
09.08.03.03B(3)(a).

PROPOSED CONCLUSION OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $10,000.00
as a result of the Respondent’s acts and omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405
(2015); COMAR 09.08.03.03B(3)(a).

RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$10,000.00; and

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Order, plus annual interest of ten percent (10%) as set by the Maryland Home

Improvement Commission;? and

2 See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.

7



ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Signature on File

 February 13,2017

Date Decision Issued }55”_1:.’Phillips" i .‘
Administrative Law Judge ey 40
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. PROPOSED ORDER

WHEREFORE, this 10" day of April, 2017, Panel B of the Maryland
Home Imﬁrovem ent C‘ommission approves the Recomm ended Orﬁer of the
Adminfsﬂative Law Judge and unless any parties files with the Commission
within ;twenty (20) days of this date written exceptions and/or a request to presént
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additi'onal thirty (30) day ﬁeriod |
during which they may file an appeal to Circuit Court.

| ndven Sngdex

Andrew Snyder ‘
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



