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On March 15, 2016, Catherine Schuler (Claimant) filed a claim with the Maryland Home
Improvement Commission (MHIC) Guaranty Fund (Fund) for the reimbursement of $4,019.00
of actual losses allegedly suffered because of a home improvement contract with Jack Walker,

t/a Home Pro Roofing and Remodeling, LLC (Respondent).



I held a hearing on Novernber 18, 2016, at the Office of Administrative Heatings (OAH),
10400 Connecticut Averiue, Suite 208, Keﬁs{ngtan, Maryland Md. c'oaé, Ann,, Bus. Reg. §§ 8-
312(a), 8- 407(a) and (e) (2015 ). Hope Sachs Asmstant Attorney General Department of Labor,
Licensing and Regulatlon (DLLR), represented the Fund. The Clannant appeared and |
represented herself. The Respondent d1d not appear. |
. On July 25, 2016, the OAH malled notice of the heanng {0 the Respondent by certlﬁed
and regular mail to 2144 Pnest Bndge Court No. 7, Crofton, Maryland 21114, hlS last known
address of record on file w1th the MHIC Md. Code Ann., Bus. Reg. § 8-312(d) (2015) The :
notice adv1sed the Respondent of the nme, place, and date of the heanng On or about August 3,
2016 the United States Postal Servrce U SPS) retumed the mail addressed to the Respondent as
bemg not deliverable as addressed. On Septemb_er 27, 2016; a second notlce was mailed to the

Respondent at the same address of record and_ian,alternate address of 407 Crane'y Creek Road,

' Steyensvilvle,_ Maryland 21666.' On or about Septernher 30, 2016, the USPS returned the mail

addressed to the Respondent at the address of recbrd_& being unable to forward due to the

: Respondent 'having moved and leav'ing: no forwarding addreSS On or about OctoberIS 2016, the

USPS returned the mail addressed to the Respondent at the altemate address as the address being

| vacant The USPS was unable to forward the mall

Since the notice of the.heanng was sent to the- Respondent at his addresses of record with

. -the MHIC and an alternate address .wi:thin' the requii'ed time; and no forWarding order or other. .. ..

correspondence from the Respondent was prov1ded to 1dent1fy other altematlve addresses, I
detenmned that the Respondent was properly notified but failed to appear. for the heanng Asa

result I found it approprxate to proceed in the Respondent’s absence

! “The hearing notice to be given to the person shall be sent at least 10 days before the hearing by certified mail to the
business address of the licensee on record with the Commission.” Md. Code Ann., Bus. Reg; § 8-312(d) (2015).
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The contested case provisions of the Administratir/e Procedure Act, the procedural
regulations of the DLLR, and the Rules of Procedure of the OAH govern procedure in this case.
Md. Code Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp. 2016); Code of Maryland

Regulations (COMAR) 09.01.03; COMAR 09.08.02; COMAR 28.02.01.

ISSUES
| 1. Did the Claimant sustain an actual loss coinpensable by the Fund because of the
Respondent’s acts or omissions?
2. If so, how much is the Claimant entitled to receive from the Fund?

I admitted exhibits on behalf of the Claimant as follows:
CL Ex. I: Eleven photographs of the property construction
Cl.Ex. 2: Proposal and contract dated September 9, 2014 and October 27, 2014

ClL Ex; 3: Claimant’s MasterCard statements dated October 20 2014 and December 19,
2014 . :

Cl Ex. 4 Proposal from Jay Home Specialist, Inc., dated September 22, 2016; proposal
from Thompson Creek Window Company (Thompson Creek), dated February 11,
2016; Servicing Agreement from Thompson Creek, dated February 11, 2016

ClL Ex. 5: Copy from Respondent’s website
CL Ex. 6: Respondent s response to complamt dated December 11 2014

Cl Ex 7: ‘ Clalmant’s written review, dated November 22 2015 copies from Respondent s
web page

Cl. Ex. 8: Claimant’s complaint filed with Angie’s List, dated November 29, 2014;
Claimant’s complaint filed with Montgomery County’s Office of Consumer
Protection (MCOCP), dated December 17, 2014; letter to MCOCP from the
Claimant, dated December 20, 2014; email from Respondent to Claimant, dated
January 16, 2015; letter from the Respondent to the MCOCP, undated; Claimant’s
response to Respondent, dated January 22, 2015; letter to DLLR from the
Claimant, dated May 11, 2015 :



' I adm1tted exhlbrts on behalf of the Fund as follows

B GFEx l

Memo from OAH dated August 17 2016 and mall addressed to the' Respondent i

- .. (Notice of Hearing, dated July 25, 2016, and Hearing: Order from HIC dated June, .

A 17 2016) and retumed by the USPS as unable to forward

o GFEx 3. Maryland Motor Vehlcle Admrmstratlon Drrvmg Record for the

‘ Memo from OAH dated August 5 2016 and mall addressed to the Respondent .
.(Notice of Hearing, dated July 25,2016, ‘and Hearing. Order from HIC, dated J une
17 2016) and returned by the USPS as unable to forward : '

o 'Respondent

© GFEx. 4

' GFEx.5:

' ~',.1-Test1mony R

Respondent’s DLLR llcense hlstory, as of September 6 2016

Letter from MHIC to the Respondent dated March 17 2016 MHIC Home f B

: ,',Improvement Clarm Form, dated March 15 2016

The Clalmant testrfied on her own behalf She d1d not call any other w1tnesses |

The Fund d1d not present any w1tness test1mony

PROPOSED FINDINGS OF FACT

I ﬁnd the followmg facts by a preponderance of the evrdence f o R

N AAt all txmes relevant to the sub]ect of tlns heanng, the Respondent was a hcensed o o

| home nnprovement contractor under MHIC contractor s l1cense number 102337 and was tradmg;:,

as Home Pro Rooﬁng and Remodehng, LLC

) 3 ; The Clarmant’s home subJect to thls matter is located at 10201 Proctor Street

The Clalmant is not related to the Respondent

Sllver Spnng, Maryland (the Home)

The Home 1s used as the Clannant’s pnmary resrdence |

- . 5 The Clalmant has not ﬁled other clauns agamst the Respondent outsrde of these B
- _ proceedlngs. '; :



6. . On September 9, 2014, the Claimant and Respondent en_tered into an agreement
whereby the Claimant would pay the Respondent $15,411.00, to replace her roof and siding,
The vscop'e of work agreed upon is summarized as follows:

Remove all aluminum siding to include all soffit, fascia and rake metal

Remove existing gutters, but do not damage as they will be re-mstalled

- Install house wrap on entire house
Install siding, trim boards along roofline, rakes around all windows and ﬂashmg,

~ all horizontal trim boards and tape

Wrap all rake and fascia boards with smooth white alurinum to include wrapping
of five windows;

- Install fully vented white soffit on all overhangs/eaves

Install rectangle white functional gable vents

Install three trim blocks for lights

7. October 27,2014, the Clannant and Respondent entered into a seCond'agreement '
whereby'the Claimant would pay the Resp'ondent $2,700.00 to do, in summary, the following
additional home improvements:

Pressure wash all brick on home, front porch and shed

Paint brick on'entire house except on rear porch where back is white; paint front

porch and steps; paint aluminum box chimney; paint vent cover on right side of
house

8. The total agreed uIIJon_. fee for both contracts totaled $1 8,1 11.00.
9. On September 10, 2014, the Claimant paid the Respondent $5,137.00.
107 On October 27, 2014, the Claimant paid the Respondent $1 l,174.00
11.  The Respondent deducted $389.00 from the fee because the Appellant decided
- she did not like the color of paint she selected for the brick. . - ;

12. On Novernber 6, 2014, the Claimant paid the Respondent $1,400.00.

13.  The Claimant paid the Respondent a total of $17,711.00 :for the Home
improvement work.

.
14 The Respondent completed all of the work agreed upon pursuant to the contracts

of September 9, 2014 and October 27, 2014.



15.  The Respondent incorrectly reinstalled the gutters across the front of the Home.
16.  On February 1 l; 2016, Thompson Creek provided the Claimant with a proposal to
replace the front gutters and three downspouts on the Home for the sum of $694.00.
DISCUSSION

In 1985, the Maryland General Assembly enacted legislation that first established the

Fund. By this means, the legislature sought to create a readily available reserve of money from . .

which homeowners could seek relief for actual losses sustained because of an unworkmanlike,
inadequate, or incomplete home improvement performed by a licensed home improvement
contractor. Md. Code Ann., Bus. Reg. §§ 8-401 to 8-411 (2015).2 Under this statutory scheme,
licensed contractors are assessed fees, which subsidize the Fund. Homeowners who sustain
losses by the actions of licensed contractors may seek reimbursement for their “actual losses™
from this pool of money, subject to a maximum of the lesser of $20,000.00 or the amount paid
by or on behalf of the claimant to the coﬁtractor. Md. Code Ann., Bus. Reg. § 8-4QS(e)(1) and
(5). A homeowner is authorized to recover from the Fund when he or she sustains an actual loss
that results from an act or omission by a licensed contractor. Md. Code Ann., Bus. Reg. § 8-
405(a). When the Fund reimburses a homeowner as a result of an actual loss causedbya
licensed contractor, the responsible contractor is obligated to reimiaurse the Fund. Md. Code
Ann., Bus. Reg. § 8-410. The MHIC may suspend the license of any such contractor until he or
..she reimburses the Fund in full, with annual interest as set by law. Md. Code Ann., Bus. Reg. §
8-411.

Recovery against the Fund is based on “aptual loss,” as defined by statute and regulation.
“[A]ctual loss means the costs of restoration, repair, reﬁlacement, or completion that arise from

an unworkmanlike, inadequate, or incomplete home improvement.” Md. Code Ann., Bus. Reg.

2 Unless otherwise indicated, all references are to the 2015 version.
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§ 8-401. “By employing the word ‘means,’ as opposed to ‘includes,v’ ‘the;leg‘islature inteﬁded'to
limit the scope of ‘actual loss’ to the item; listed in section 8-401.” Brzowski v. Md. Home |
Improvement Comm 'n, 114 Md. App. 615, 629 (1997). The Fund may only compensate
claimants for actual losses incurred as a result of misconduct bya licegsed éontractor. COMAR
'0.9;0‘8.03.038(2_)‘. At a hearing on a claim, the Claimant has the burden éf proving the validity of
the claim by a preponderance of the evidence. Md. Code'Ann., State Gov’t §104217 (2014);
COMAR 09.08.03.03A(3). “[A] preponderance of the evidence means spch evidence which,
when cénsideréd and compared with the evidence opposed to it, has more convincing force and
produées | belief that it is more likely true thap not trué.” Coleman v. Anne Arundel Cty.
Police Dep't., 369 Md. 108, 125, n. 16 (2002), quoting Maryland Pattern me Ins&uctions 1:7
(3rd. ed. 2000). |

| First, there is no dispute that the Respondent held a valid contractor’s license in 2014
when he entered iﬁto the contracts with the Claimant. Md Code Ann., Bus. Reg. § 8-405(a).
Second, there is also no disput;; that the Claimant is the owner of the Home and that there is no
procedural impedifnent barring her from recovering from the Fund. Md. Code Ann., Bus Reg. §
8-405(a), (f). The next i_ssue is whether the Respondent performed an unworkmaqlike,
inadequate, or incomplete home improvement due to misconduct, and if so, whether the

Respondent made good faith efforts to resolve the claim. A claim may be denied if the Claimant

unreasonably;rejectsv goodﬂfai’.rh» efforts by the Respondent to resolve the.claim..Md. Code Ann.,... ... ........

Bus. Reg. § 8-405(d).
For the following reasons, I find that the Claimant has proven eligibility for
‘compensation, but only due to the Respondent incorrectly reinstalling the rain gutters along the

front of the Home,



On September 9, 2014 the Respondent contracted w1th the Clarmant to replace the

i . 'Home s roof and srdmg In addttron, the October 27 2014 contract requlred the Respondent to

5~'pressure wash and pamt certam bnck areas of the Home The Clannant’s clarm sought $4 019 007 o

: from the fund The only credrble evrdence the Clalmant provrded showrng the Respondent’

. mlsconduct Wthh led to an madequate home 1mpr0vement concemed thie Respondent s’ S

- : ‘mcorrect remstallatlon of the gutters | | “ | |

) The ev1dence provrded by the Clalmant showed that the Respondent mcorrectly replaced '

L the ram gutter along the front of the Home and d1d not correct the problem when the Clarmant B
E 'requested that he do $0. The Clalmant submltted a proposal &om Thompson Creek where that
v‘ vcompany agreed that it would properly replace the front gutters and three downspouts on the

_ Home for the sum of $694 00

The Clatmant d1d not provrde any credlble evrdence that there were errors in the roof and

o srdmg replacement The evrdence shows that the work perforrned by the Respondent in’

- replacmg the roof and srdmg was conducted m a workmanhke and adequate manner The
' ', : Complamant m fact testrﬁed that she was satrsﬁed w1th that work
Most of the Clarmant’s testunony concerned her dlssatrsfactlon w1th the Respondent’

pamtwork Although the Cla1mant was mvolved 1n dec1d1ng the pamt color for the bnck to be

o . ’ "patnted on her home she became dtssatrsﬁed wrth the color when the bnck was pamted

L :v‘."Further, she testrﬁed that the Respondent’s pamtwork was sloppy She testtﬁed that the v %

'_._Respondent’s pamters left the ]ob 51te w1thout cleamng up, that her lawn was covered 1n pamt

o 8 and that there were pamt smears all over the wmdowstlls, rallmgs, and downspouts

The eleven photographs the Clarmant submltted 1nto ev1dence (CL Ex l) do not deplct

o egreglous pamtmg errors but nursance cosmetrc problems For example, photograph number two o

: shows that a small area of the whrte gutter bracket had green parnt on the bottom of the bracket



The green paint was the color painted on the brick under the gutter. Photograph three showed
green paint upon what appears to be cable wire lying against the brick. Photogfaph'six shows
green paint misapplied at the bottom area of the hand railing to the painted éteps. Photograph ten
shows green paint drops upon the white windowsill. Photograph eleven shows green paint
spilled upon a slate walkway within the yard,

Although I might agree that the paint droppings, splatters and spiliing are cosmetic
~nuisances, they are éonsequential to the work performed by the Respondent. Neither contract of
September 9,. 2014 and October 27, 2014 provided that the Respondent would be responsible for
any cleanup of spilled paint. The Respondent was required to paint the agreed upon areasina
workmanlike r_nanner. Acéording fo the Claimant, her only complaint about the painting was the
color that she disliked and the spiIlage or drops. Due to her complaints, the Respondent gave the
Claimant a credit of $384.00 because of her dissatiéfactiori with the paint color.

The Fund argued that the Claimant’s dissatisfaction with the painting as described is not
compensable by the Fund, as the droppings, splatters and dripping of paint, it argued, were
consequential damages at best. The Fund further argued that there was no contractual obligation’
requiring the Respondent to clean up painf droppings, splatters or paint drippings.

The case of Simard v. Burson, 197 Md. App‘. 396 (2011), aff'd, 424 Md. 318 (2012),
provided a definition of consequential damages, as follows:

e -~Consequential-'damagés cover those losses suffered by the non-breaching party - -- -
other than the loss in value of the other party’s performance. Restatement

(Second) of Contracts § 347 (1981). Such damages must be “reasonably

foreseeable” and must “fairly and reasonably be supposed to have been in the

contemplation of both parties at the time they made the contract, as the probable

result of the breach of it.” Hoang, 177 Md. App. at 594-95, 936 A.2d 915

(quoting Winslow Elevator & Mach. Co. v. Hoffman, 107 Md. 621, 635, 69 A.

394 (1908)). Not all damages that are “reasonably foreseeable,” however, may be

recovered as consequential damages; like general damages, consequential

damages must be “caused by the breach > of contract. Restatement (Second) of

Contracts § 347(b) (1981) (emphasis added). In other words, the losses claimed

by the non-breaching party must have “actually resulted from the breach.” See,
9



' e.g, Hoang, 177 Md. App. at 594, 936 A.2d 915; MLT Enters. v. Miller, 115 Md.

App. 661, 674, 694 A.2d 497 (1997) (“Under both tort and contract law, one

claiming damages must prove that tortious act or breach of contract was the

proximate cause of the damages claimed.”).

Spilled paint, drips and splatters are reasonably foreseeable when painting a home
exterior. Thus, such results are consequential damages and are not compensable by the Fund as
they are not “actual damages.” |

The Fund did agree that since the Claimant needs to re-install the gutters that were
incorrectly installed by the Respondent, the re-installation is compensable in the sum of $694.00
pursuant to the Thompson Creek Proposal. The Fund recommended that the Claimant be
awarded $694.00 if I find an actual loss.

There is no dispute between the Claimant and the Respondent as to the scope of the work
performed pursuant to the September 9, 2014 and October 27, 2014 contracts. The Respondent
completed the work. Thé Claimant paid him the agreed upon sum of $17,711.00.

I do find that pursuant to the incorrect gutter reinstallation, the Respondent did not
perform that home improvement work in a workmanlike manner for which he was contracted.
As a result, the Claimant sustained an actual monetary loss. Having found eligibility for
‘compensation for the incorrect gutter reinstallation, I now turn to thé.améunt'bf the award, if
any. |

The Fund may not compensate a claimant for consequential or punitive damages,
péfsonal iﬁjury, attorney’s fées, court cdsts; or ihterest; COMAR 0.9.08.03.033(1).. MH-IC.’s'
regulations offer three formulas for measurement of a claimant’s aétual loss. COMAR

09.08.03.03B(3) sets forth the various formulas for determining an “actual loss.” I find the

appropriate formula to be the following:
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(3)  Unless it determines that a particular claim requires a unique
measurement, the Commission shall measure actual loss as follows:

(c) If the contractor did work according to the contract and the
claimant has solicited or is soliciting another contractor to complete the contract,
the claimant’s actual loss shall be the amounts the claimant has paid to or on
behalf of the contractor under the original contract, added to any reasonable
amounts the claimant has paid or will be required to pay another contractor to
repair poor.work done by the original contractor under the ongmal contractand
complete the original contract, less the ongmal contract price. If the Commission =
determines that the original contract price is too unrealistically low or high to
provide a proper basis for measuring actual loss, the Commission may adjust its
measurement accordingly.
Therefore, I will evaluate the instant claim of an “actual loss” for the incorrect
: 1nstallat10n of the gutters in accordance w1th COMAR 09.08.03. 03B(3)(c) In order to determine

’ the Claunant’s actual loss from the ev1dence in this record, the following calculations apply:
§ 17,711.00 Payments made to the Respondent by Claimant
$ 694.00 Cost to repair, replace, or complete the gutter installation
$ 18,405.00 (Expenditure Subtotal)
<$ 17.711.00> Less the original contract price
8§ 69400  Actual Loss |

The Claimant has an “actual loss” of $694.00. Md. Code Ann., Bus. Reg. §§ 8-401, 8-

405(a).

PROPOSED CONCLUSION OF LAW

- I conclude that-the Claimant has sustained an-actual loss of $694.00-as-aresultof the. ... - . oo

Respondent's acts and omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405(e)(1) (2015);

COMAR 09.08.03.03B(3)(c).

RECOMMENDED ORDER

[ PROPOSE that the Maryland Home Improvement Commission:

ORDER that the Claimant sustained an actual loss; and
11



| ORDER that the Maryland Home Improvement Guaranty Fund award the Clarmant
:$69400 and S | |

| ORDER that the Respondent 1s mehgrble for a Maryland Home Improvement

: Cornrmssron hcense until he rennburses the Guaranty Fund for all momes drsbursed under thls -
Order plus annual interest of at least ten percent as set by the Maryland Home Improvement

: Commlss1on Md Code Arm Bus Regr § 8 41 l(a) (2015), and ; |

ORDER that the records and pubhcatrons of the Moruland T-Inme Imnrovement

.Conmussl_on.reﬂect this decision. ©  © Slgnature on F|Ie
. January 30, 2017 e
Datelssued - © -0 777 JohnT Henderson,Ir - 77
S . ... . Administative Law Judge . -

omieea0s o
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PROPOSED ORDER

WHEREFORE, this 8" day of March, 2017, Panel B of the Maryland
Home Improvement CQmmisSion approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
wz’t_‘hin twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day périod. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

It

Joseph Tunney
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



