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FINAL ORDER

WHEREFORE, this 6™ day of October 2016, Panel B of the Maryland Home

Improvement Commission ORDERS that:

1. The Findings of Fact set forth in the Proposed Order dated June 27th, 2016 are

AFFIRMED.

2. The Conclusions of Law set forth in the Proposed Order dated June 27, 2016 are

AFFIRMED.

3. The Proposed Order dated June 27, 2016 is AFFIRMED.

- 4, This Final Order shall become effective thirty (30) days from this date.

S. During the thirty (30) day period, any party may file an appeal of this decision to

Circuit Court,

Jeseph Tunney
Joseph Tunney, Chairperson
PANEL B
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STATEMENT OF THE CASE

On June 8, 2015, William J. Lyons (Claimant) filed a claim (Claim) with the Maryland

Home Improvement Commission (MHIC) Guaranty Fund (Fund) for reimbursement of alleged

actual losses suffered as a result of a home imbrovement contract with George Broadway, Sr.

trading as Thurmont Paving LLC (Respondent).



On February 8, 2016, I convened a hearing at the Office of Administrative Heanngs R

(OAH), Hunt Valley, Maryland. Md. Code Ann., Bus. Reg. §§ 8-312(2), 8-407(¢) (2015)." The
Claimant represented himself. The Reépondent represented himself. Jessica Kauffman,
Assistant Attorney Generél, Department of Labbr, Licensing and Regulation (DLLR),
‘represehted the Fund.

The contested case pfbvisions of the Administrative Procedure Act, the procedural
regulations of DLLR, and the Rules of Procedure of the OAH govern procedure in this case.
Md. Code Ann., State Gov’t §§ 10-201 through 10-226 (2014), Code of Mgryland Regulations
(COMAR) 09.01.03, 09.08.02, and 28.02.01.

ISSUES

L. Did the Claimant sustain an actual loss comﬁenSable by the Fund as a result of

any acts or omissions committed by the Respondent?

2. If so, what is the amount of that loss?

SUMMARY OF THE EVIDENCE
I admitted the following exhibits on the Claimant’s beh.alf:
| CLEx.1-  Contract between the Claimant and Respo;ident,_ October 24, 2012

CLEx.2- Claimant’s'personal checks numberé 1780 and 1781, November 8,2012

. CL Ex.3- - Handwritten statement signed by the Claimant and Respondent, October 9, 2013;.. .. . |

Typed statement by Claimant, October 28, 2014; Letter from Respondent to Mr.
Papavasiliou, December 9, 2014, with attached photograph; and Typed letter from
Claimant to Thomas Marr, June 1, 2015

CL.Ex.4-  Proposal by L.W. Wolfe Enterprises, Inc., April 28, 2015; Proposal by Mt. Airy
Tar and Chip Paving, undated

! Unless otherwise noted, all citations to the Business Regulation Article refer to the 2015 Replacement Volume.
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ClL.Ex.5-
Cl.Ex. 6 -

Cl. Ex. 6A -
Cl. Ex. 6B -
Cl. Ex. 6C -

ClLEx.7-

Website printout, “General Blacktop Paving and Asphalt Seal Coating,”
Www.generalblacktop.come/faq.htm, printed October 11, 2014

Pamphlet, “Your New Driveway - The How, Why, and When of Asphalt
Driveway Care.” .

Twelve photographs of Clairn;mt’s driveway
Two photographs of Claimant’s driveway
One photograph of Claimant’s driveway

L

Five photographs of paving core samples

I admitted the following exhibits on behalf of the Respondent:

Resp. Ex. 1 - Handwritten statement b

Resp. Ex. 2 -

October 9, 2013

One photograph of a paving core sample

I admitted the following exhibits on behalf of the Fund:

GFEx.1-

GFEx.2-

GFEx.3-

GF Ex. 4 -

Testimonyi ,

OAH Notice, February 8, 2016

MHIC Transmittal to OAH, undated, with attached Hearing Order, August 18,
2015, and Home Improvement Claim Form, Juné 8, 2015 -

Respondent’s MHIC Licensing History, December 9, 2015

MHIC letter to Respondent, June 22, 2015, with attached Home Improvement
Claim Form, June 8, 2015 ‘ '

The .Clavimar.x’t testified on his own behalf,

The Respondent testified on his own behalf,

The Fund did not present any witness testimony.

y the Claimant and acknowledgegi by the Respondent,

s e——a—rs



PROPOSED FINDINGS OF FACT
R I ﬁnd the followmg‘facts by a preponderance of the evrdence
) 1 ‘1 At all times relevant the Respondent was a lrcensed by the MHIC as a home -
lmprovement contractor under mdrvrdual hcense number 01 18441 and busrness hcense e
number 05- 129657 | |
E _. 2% On October 24, 2012 the CIalmant and Respondent entered mto ahome lmprovement" .'
‘ 'contract to mstall a new dnveway at the Claunant ] resrdentlal home | )

| N 3 The total contract pnce was $7 780 00

- 4 The contract requrrements mcluded the 1nstallat10n of a new asphalt dnveway w1th an.

(e ,approxrmate size of 1, 600 squa.re feet '[he contract also requrred remove the exrstmg '

. dnveway, apply an approxrmate 4-1nch base of stone graded for water dramage, apply an

- : approxrmate 2‘/z-mch bmder base asPhalt aPPIY °f an aPme‘mate W"mCh surface |

- “‘asphalt ta.mp asphalt edges of dnveway, clean dnveway, apply sealer to cracks apply ‘

e sealer to pavmg, and roll w1th vrbratory roller

o ;5 The contract drd not requu'e the Respondent to backﬁll any edges of the dnveway

' ‘whwh were above grade to the ad_] acent ground

g ,‘6 All work uuucr th. co“ ar‘t was sublect to a two year warranty by the Respondent

l 7 On November 8, 2012 the Respondent performed all work requrred by the contract

- .‘_8 OnNovember8 2012 through check numbers 1780 and 1781 the Clalmant pald the BT

' ;Respondent $3, 790 00 and $3, 990 00 respectrvely, for a total of $7 780 00

.9 In the early Sprmg or Summer of 2013 the Clalmant observed crackmg along the E

' dnveway edges. .




10. Sometime before October 9, 2013, the Claimant complained to the Réspondent about
the actual square footage of driveway installed by the Respondent. The Claimant also
complained that the edges of the asphalt driveway weré cracking. :

11.Onor abc;ut October 9, 2013, in response to the Claimantfs complaipt about the
square footage, the Respondent providcd’ the Claimant with a refund Qf $375.06. In an
effort to repaif the cracking, the Respondent heafed and pushed thg asphalt material back
together. The Respondent also applied a sealer coat to the‘Clai'mant’s driveway:at no
cost.

12, On October 9, 2013, the Claimant and Respondent signed a handw;ittgn statement
WhiCl"l states that the Claimant was “completely éaﬁsﬁed with the‘t‘hickn‘.ess and square
footage of [his] driveway” and “also satisfied with the size of it, v}_orkmanship, and
overall job.” CI. Ex. 3 (Handwritten statement by Claimant and Respoqdent, October 9, -
2013). |

13. Because of the $375.00 refund, the total cost of the contract was reduced from
$7,780.00 to $7,405.00.

14, Sometime in late Summer or early Fall in 2014, the Claimant again observed cracking
along the sides of his drivewaj and notified the Respondent.

15. Initial_ly, the Respondent informed the Claimant the cracking was dccurring becéuse
of the lack of backfill along the driveway edge. The Respondent, however, F'offered to
repeat the repair work he performed in 2013.

16. The Claimant rejected fhe Respondent’s offer because the repair work that was
performed in 2013 had failed and there was no guarantee that thé repair would not fail

again.



A17 In late November or early December 2014 the Clalmant obtamed core samples from =
) L'the nght side of hlS dnveway The core samplmg revealed that for a dlstance of
approxrmately twenty-four mches from the dnveway edge mward toward the center of
- the dnveway, there was no stone base mstalled as. requlred by the contract |

. ‘_118 In December 2015 the Clarmant took several photographs of his dnveway Wthh

‘-:"i_’.deprcted crackmg along the 51de of h1sdr1veway Addrtlonally, the Clarmant’s dnveway ce

: st not unusual in any manner, it'is ﬂat stralght a moderate length and mostly graded :
' _. level w1th the adJacent ground T o o
"19 The Clalmant obtamed a proposal to repalr hlS dnveway from Mt Alry Tar and Chlp
f "'Pavmg The proposal prov1ded for the removal of exrstmg dnveway, apphcatlon a three-

't four-mch stone base apphcatron of a two-mch asphalt base and a two-mch asphalt

B surface The cost of the proposed work was $7 300 00

. 20 The Respondent has a pamphlet wh1ch he prov1des to customers to mform them how L

o to care for anew asphalt dnveway In relevant part the pamphlet states i

i‘ The edges are the weakest part of your dnveway due to the lack of s1de v

- support. Avoid driving on the edges since they. will crack and crumble in

" time. We suggest bulldlng up the sides of your dnveway with tops01l to N

o ‘approxrmately one inch from the top | of the: dnveway to allow room for
R sod growth and water dramage Thls w111 support the edges and enhance
el the appearance after grass 1s grown . L
ClEx8 3 .
D_IS_(_JLJ.S_SM

» ! The Clalmant has the burden of provmg the vahdlty of hrs clalm by a preponderance of
Ny the ev1dence Md Code Ann State Gov t §10-’7l7 (2014), COMAR 09 08 03 03A(3) “[A]

preponderance of the evrdence means such ev1dence Whlch when consrdered and compared WIth

the ev1dence opposed to- 1t has more convmcmg force and produces .a behef that rt is more :



likély true than not true.” Coleman v. Anne /irundel Ct_y. Police Dep T, 3§9 Md. 108, 125, n. 16
(2002).

An owner may recover compensation from the Fund “for an actuai loss that résﬁlts from
an act or omission by a licensed contractor.” Md. Code Ann., Bus. Reg. § 8-405(a). See also
COMAR 09.08.03.03B(2). Actual loss “means ‘t'he costs 6f festoration, repair, kfeplace_n’l,ent, or
completion that arise from an unworkmanlike, inadequate, or incomplete thme improvement.”
Md. Code Ann., Bus. Reg. § 8-401. For the reasons discussed in this Proposed Decision, I
conclude that the Cléimant established that he sustained an actual loss as a result of an
unworkmanlike home improvement performed by the Respondent in the amount of $7,300'.’00.
The Claimaﬁt’s and Respondent’s Positions

The Claimant argues that the contract performed by Respondent required the installation
ofa four-iﬁch stone base which then would be covered with an asphaht bin.der.basei and an
asphalt surface. After the Respondent installed the driveway, by the .summer '0f 2013, the
Claimant testified that the driveway déveloped cracks along the sides of the dﬁveway. The
Claimant explained that he notified the Appéllant, who responded and repaired the cracks by
heating the asphalt and pushing it back together. As a result, by October 2013, the Claimant was
satisfied with the work performed by the Respondent'. The Claimant, however, testified that the
cracking returned again by the fall of 2014. After notifying the Respondent about the cracking,
the Claimant was informed by the Respondent that the cracking was occurring because the
Claimant should have backfilled the driveway edges with dirt to provide support and was given a
pamphlet which explained the need to backfill. The Respondent, however, offered to repair the
driveway as he did in 2013. The Claimant explained that he rejected the offer because the repair
in 2013 failed after a year and he did not believe a simiiar repair would provide any long lasting

solution to the issue,



Because the crackmg 1ssue recurred the Clalmant explamed that he obtamed core ‘

o samples from the drrveway mstalled by the Respondent As a result the Clarmant asserts that the |

: core samples reveal that the Respondent drd not 1nstall the requtred base matenal along the

o dnveway edge Addltlonally, the Claunant contends that w1thout the proper base foundatlon %

| . 'lbelng mstalled the drrveway edges are not properly supported and the crackmg wrll contlnue to

' H—--'reoccur The Clalmant also asserts that when the dnveway was mstalled the Respondent never;:'- JERCE

| ~‘mformed hnn that 1t was. necessary to backfill w1th drrt along the dnveway edge to prov1de
suPPOrt for the dnveway edges - B S | |

In support of his posrtlon, the Clarmant submltted photographs of hrs dnveway wh10h
.deprct crackmg along the srdes of the dnveway The Clarmant also offered photographs of core

A samples taken from his dnveway whrch deprct a lack of a stone base at the edge of his dnveway .

L}

| ,i - approxrmately two feet from edge of the drrveway toward the center of hrs drrveway

To reparr the work performecl by the Respondent the Cla1mant argues that the dnveway o
" must be removed soa properly mstalled base can be lnstalled throughout the enttre dnveway
B For thlS reason, the Clalmant obtamed two proposals from other llcensed contractors “The -
,proposal from Mt Arry Tar and Chtp Pavmg proposed to mstall a new dnveway wrth essentlally'
‘ the same terms as requlred by the contract w1th the Respondent at a cost of $7 300 00 |
| The Respondent argues that he 1nstalled the dnveway as requrred by the contract He |

E explamed that the depths of the stone base and asphalt layers are approxrmate depths The

Respondent testrﬁed that to 1nstall the dnveway matenal he uses a machme whlch determtnes the, -

'appropnate depth of the matenal whrch could vary several mches because of hlgh and low
fpomts at the partlcular _]Ob s1te The Respondent also testlfied that stress cracks, lrke the cracks
1: in the Cla1mant’s dnveway, are typlcal The Respondent explalned that the Respondent was S

- respons1ble to backﬁll his drrveway edge in the areas where the asphalt and the’ adjacent ground



are not even. | The Respondent further explained that backfilling with dirt Will p_rovide the
driveway edges with additional support to prevent the cracking. The Respondent testified that he
provided the Clairhant with a pamphlet when they entered into the contract which informed the
Respondent of .t,he. importance of backfilling his driveway edges. Finally, the Responder;t a;gued
that he does not agree that the entire driveway needs to be removed .in order to ﬁx_ the e}dge.s.i
Merits of Claim

There is no dispute that the contract between the Respondent and Claimant required the
Respbndent to install a driveway with a four ihch stone base with and asphalt binder and asphalt
surface at a cost of $7,780.00. The Respondent installed the driveway on November 8,2012 and
was paid in full by the Claimant. |

There is also no dispute that, by the Summer of 2013, the Respondeﬁt’s driveway
developed cracks along the driveway edge, which the Respondent repaired in October 2013 by
heating and pushing the asphalt material toge.ther. At the time, the Resppndenf refunded $375.00
to the Claimant to settle other complaints about the work performed by the Respondent. |

Another fact not in dispute is that, by the Fall of 2014, the cracking élo_ng the Claimant’s
driveway edge returned. The Claimant;s photograph’s clearly show cracking along the driveway
edge and the Respondent also observed the cracking himself. The Respondent offered to repair
the cracks by again rcheaﬁng and pushing the asphalt material together but the Claimant rejected =
the Respondent’s offer. A claim against the Fund may be denied if the Claimant unreasonably
rejects good faith efforts by the Respondent to resolve the claim. Md. Code Ann., Bus. Reg. § 8-
405(d). I am not persuaded that the Claimant unreasonably rejected tht? Respondent’s offer to

repair the cracks. As the Claimant asserted, which I find persuasive, thp Respondent performed

2 The Respondent’s actual argument was that it was not necessary to tear down the house to fix the gutters.



: ;,' the same repatr a year prlor wh1ch farled and there was no reason to beheve that domg it agam ‘:' B

o w111 result in a more permanent solutlon

The substantlve 1ssue 1s whether the Respondent performed an madequate or
. unworkmanhke home 1mprovement when he mstalled the Clarmant’s dnveway The Claxmant

- 'ﬂobtamed core samples from hxs dr1veway to’ mvestlgate the possrble reason for the cracks in hls ‘

,dnveway to reoccur By domg so, as shown in hrs photographs there 1s clearevrdence that there' IR

is no stone base layer along the dnveway edge The contract however requrred an approx1mate' S

o approxrmate dtstance from the dnveway edge mward toward the center of the dnveway that dld
not have the stone base was twenty-four mches | |
| The Respondent s assertron that the stone base layer depth mentloned in: the contract.was
pol 'only an approxrmatlon and that he rehes ona machme he uses to mstall the materral wh1ch o
,‘ 'determmes the actual depth of materlal based upon _]Ob 'Slte c1rcumstances is- unpersuaswe To

- .begrn, the contract requlred a four-mch stone base be 1nstalled throughout the drrveway The

4 . _lack of a. stone base belng mstalled along the dnveway edge for a wrdth of twenty four mches ls -

L a srgmﬁcant vanatron Second the Respondent offered no explanatron about the Clalmant’s JOb »-' :

SR srte whrch would cause hrs machrne to vary the mstallatxon of the stone base in. such a s1gn1ﬁcant

m manner Lastly, the p1ctures offered mto ev1dence show that the Clarmant’s dnveway is not
'_unusual in any manner, 1t appears to be ﬂat strarght and of modcrate length The Appellant dld .

| not offer any expert advrce to explam whether the lack of a stone base along the dnveway edge .
. was unworkmanhke For tlus reason, I cannot detenmne 1f the work performed by the |

: .Respondent was substandard m the mdustry for asphalt dnveway mstallatlon There 1s ; :

evrdence, however that the crackmg along the dnveway edge developed thhm a year after

: ;lnstallatlon and reoccurred wrthrn another year after the Respondent made an 1n1t1al repalr

0



Based oﬁ thefecurring cracking along the driveway edge which does not contam a stone base
layér as'required by the contract, I find that the Respondent performed an inadequate honie
improvement. | |
- The Respondchfg’s final argumenf that Claimant’s driveway has re'}cglrr'ing éracks along the

driveway'edge because the Claimant did nbt backfill with dirt alohg the g&gel 1s also o
unpersuasive. Without question, the contract did not require the Respondent‘ fo backfill the
driveway edge. Also, the Respondent’s pamphlet indicates that a homeowner _shoulci backfill a
drivéway edge to provide support for the edges. Whether the R_esponde_nt gave the Claimant the
pamphlet at the time of the contract or later is not important. The Claimant’s pictures_ clearly
show that the majority' of the Claimant’s driveway and adjacent ground are flat and level with
each other and backfilling would not provide any additional support than already provided by the
adjacent ground. The Claimant’s pictures show a small area near the end of driveway closest to
the roadway which is lower than the driveway for water drainage. This area may reciuire backfill
but the lack of it in this area does not explain the presence of cracking a}ong other portions of the
Claimant’s driveway edge. |

As I discussed, I am persuaded that the Respondent performed an inadequate home
improvement. Accordingly, I find that Claimant established an actual loss and is eligible for
‘compensation from the Fund. Md. Code Ann., Bus. Reg. § 8-401.
Actual Loss

Having found eligibility for compensation I now turn to the amount of the award, if any,
to which the Claimant is entitled. MHIC’s regulations provide three formulas for measurement

of a claimant’s .actual loss. COMAR 09.08.03.03B(3). The formula in COMAR
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| ._09.08.03;63B(3)(C) offers an appropriate méasurement to determine the amount of actual loss in
- thrs case
o o If the contractor did work accordmg to the contract and the clarmant has solrcrted
- oris soliciting another contractor to complete the contract the claimant’s actual
5 loss shall be the amounts the: claimant has paid- to or on behalf of thé contractor AR
- urider the original contract, added to any reasonable. amourits the claimant has
‘paid or will be required to pay ‘another contractor to repair poor. work done by the .
. original contractor under the ongmal contract and complete the original contract
- less the ongmal contract price.- If the Commission determines that the ongmal
S contract price is too, unrealistically low or high to provrde a proper basis for- -
. measunng actual loss .the Commxssron may adjust its measurement accordmgly
- ' "In tlns case the Clarmant obtarned a proposal from Mt A1ry Tar and Ch1p pavrng The
: ‘cost of the proposed work was $7 300 OO I understand the Respondent’s argument that it makesf o
however, he dld not present any other methods contractors in hls mdustry would use to repa1r
| 'crackmg whrch reoccurs and whrch would not requlre removmg the entrre dnveway as proposed,
g _ by the Mr A1ry Tar and Chrp Pavmg proposa.l Besrdes the Mount Alr Tar and Chip Pavmg
proposal the Clarmant also offered mto ev1dence a proposal from L W Wolfe Enterpnses, Inc S

a hcensed home 1mprovernent contractor, whrch proposed to remove and replace the dnveway

mstalled by Respondent but at a hlgher cost These two proposals wrthout any other credlble

i 4' '_evrdence to refute or drscredtt them, estabhsh that to repalr or replace the dnveway mstalled by R

-the Respondent reasonably requrres the removal of the entlre dnveway

Usmg the formula descnbed above the Claunants’ actual loss should be calculated as-

‘;-follows e
S j"Amount pard to the Respondent $7,40500 -
. Repaerosts o ‘j:i: - +$7.300.00
. Total . S I T T $14,705.00°
" Minus ongmal contract pnce E - -$7.405.00

'Actual loss B : 7 $7,300:00
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Monetary awards from the Fund are limited. The maximum recovery from the Fund is
limited to the lesser of $20,000.00 or the amount paid by or on behalf of the Claimant to the
Respondent. Md. Code Ann., Bus. Reg. §8-405 (e)(1), (5); COMAR 09.08.03.03B(4). Since the
actual loss is-less fhan the amount paid to the Respondent, I find the Claimant’s actual loss, to be
aWarded from the fund; is $7,300.00. |

PROPOSED CONCLUSIONS OF LAW

I conclude that the Claimant suétaingd an actual and compensable loss of $7,300.00 as a
result of the Respondeht’s acts and omissions; Md. Code Ann., Bus. Reg. §§ 8-401, 8-405
(2015).

RECOMMENDED ORDER

I PROPOSE that thé Maryland Home Improvement Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
~ $7,300.00; and

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Order, plus annual interest of at least ten percent as set by the Maryland Home
Improvement Commission.> Md. Code Ann., Bus. Reg. § 8-411(a) (2015); and

ORDER that the records and publications of the Maryland Home Improvement.

Commission reflect this decision.

Signature on File

| 7
May 9. 2016 ) - Lo
Date Decision Issued Daniel Andrews
Administrative Law Judge
DA/da
# 162218

3 See Md. Code Ann., Bus. Reg. § 8-410(a) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 27th day of June, 2016, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request té present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Josepls Turnirey

Joseph Tunney
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



