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STATEMENT OF THE CASE
" On June 15, 2015, Satish K. Bhandari (Claimant) filed a claim (Claim) with the Maryland

Home Improvement Commission (MHIC) Guaranty Fund (Fund) for reiprursement of

$14,031.00 in alleged actual losses suffered as a result of a home improvement contract with

Jose Molina Caceres, trading as Polako Construction, LL.C (Respondent)‘.



| Thelda heanng on May 5 2016 at the Largo Govemment Center in Largo Maryland
Md Code Ann Bus Reg §§ 8-312(a), 8 407(e) (2015) The Clalmant and the Respondent
| represented themselves Chns ng, A551stant Attomey General Department of Labor
| Llcensmg and Regulatlon (Department), represented the F und SR e
The contested case prov1s1ons of the Admlmstratlve Procedure Act the procedural
| regulatlons of the Department and the Rules of Procedure of the Ofﬁce of Admrmstratlve
‘ Heanngs (OAH) govem procedure in thlS case. Md Code Ann State Gov’t §§ 10-201 through
}‘10-226 (2014) Code of Maryland Regulatlons (COMAR) 09 01. 03 09 08 02 and 28 02 01 E
ISSUES RS
' l | ' .' Dld the Clarmant sustaln an actual loss compensable by the Fund as a result of

‘. any acts or omlssmns commltted by the Respondent‘?

o 2 If so, what is the amount of that loss‘7
_ SUMMARY OF THE EVIDENCE
B ;*Exhlblts S

I admltted the followmg exhlblts on the Clalmant’s behalf
o Clatm Ex 1 - Contract dated October 31 2104 | |
: Claun Ex. 2 \,opres of* checks made out to the Responaent from the, Clalmant dated -
' ' ~ October 31, 2014 November 4 2014 November 8, 2014 and November 8
2014 I _
,, Clalrn Ex 3 Invmce from Srta Trle m the amount of $1 637 06 dated October 16 2014
}Cla1m Ex 4 Invorce from Slta Tlle in the amount of $164 89 dated October 20 2014
_ Clalm Ex 5 Home Depot recelpt in the amount of $694 10 dated October 31 2014

| Clalm Ex 6 Photograph of kltchen tlle taken 1n November 2014

" "Unless. otherw1se noted all cntatlons to the Busmess Regulatlon Artlcle heremaﬁer refer to the 2015 Replacement
. Volume ' A N



) | ()
Claim. Ex. 7 - Photograph of kitchen ﬁle, taken in November 2014
Claim. Ex. 8 - Photograph of kitchen tile, taken in November 2014
Claim. Ex. 9 - Photograph of kitchen tile taken in November 2014 |
Clal_im. Ex: 10 - Proposal from Dov¢ Remodeling Services, dated February 25, 2015
o -Tlﬁe Respondent did not submit any exhibits jnto evidence.

 Ladmitted the following exhibits on behalf of the Fund: |
Fund Ex. 1 - Nétice of Hearing; dated March 8, 2016
Fund Ex.2 - Hearing Order, dated July 29, 2015
Fund Ex. 3 - Respondent’s license history, printed May 4, 2016

Fund Ex. 4 - Home Improvement Claim Form, dated February 25, 2015, with attached
‘ complaint from the Claimant, dated February 24,2015

Fund Ex.5- Letter from MHIC to the_R'espondent, dated June 15, 2015
Testimony
The Claimént testified on his own behalf and did not present any lWitnes'ses.
The Responderit testified and did not present any othér witnesses.
The Fund did not Qall any witnesses. |

PROPOSED FINDINGS OF FACT

I find the following facts By a preponderance of the evidence:

L. At al‘l times relevant to the subject of this hearing, the Resjpondent was a licensed
home irnprqvemenf contractorvunder MHIC license number 4745178. Tﬁe current license is set
to expire on November 27, 2016. | |

2. On October 31, 2014, the Claimant and the Respondent egtered into a contract to

renovate the Claimant’s kitchen at his primary residence in Glen Da]e, Maryland (Contract).



3. | The Contract specrﬁed the replacement of an. exrstmg krtchen vrnyl ﬂoor w1th

' porcelam trles The pr1ce of the Contract consrsted of labor costs and the cost of matenals that

..o the Clatmant would purchase for the Contract on behalf of the Respondent

| 4 On October 16 2014 the Clannant purchased porcelam tlles for the Contract

| from Srta Ttle Drstnbutors in the amount of $1 637 00. (Clarm Ex #3) " o

S 5 o On October 30, 2014 the Clarmant purchased addrtronal materrals for the

" , Contract from Slta Tile Dlstrlbutors in the amount of $164 89 (Clalm Ex #4)

R 6 On October 30 2014 the Clalmant purchased add1t1onal materlals for the -

| Contract from The Home Depot m the amount of $694 10 (Clalm Ex #5) o |
= . 7 o fThe Clalmant pard a total of $2 495 99 for Contract matenals

S 8 s "'.'.On October 31 2014 the Respondent began work on the Contract

9 - | The Clarmant pard the Respondent the followmg checks for hrs labor costs

October 31,2014~ $763.00. . o |

- November 4; 2014-- - $915.90;"

. November 8,2014 - -$800.00. - . . -
"’November8 2014- $241 41._,--'5_

. Total labor costs pald by Clalmant to Respondent - $2 720 31 (Clalm Ex #2)
. 10 j The total Contract pnce pa1d by thc Clalmant for labor and matenals was :f e

L '$5 216 30

o v“lfl“.’ : Pr1or to the completlon of the Contract the Clalmant notlced that the t11es were

| ’::',._k‘. uneven The Respondent assured the Clarmant that the tlles would be even when the _]Ob was -

ﬁmshed
i 12 Prror to the completron of the Contract the Clarmant mformed the Respondent
- that some of the mstalled trles had chrpped comers The Respondent replaced one trle but dld not.v'_ 7

replace the remalmng tlles. e



«3 ( /j

| 13. Thé Respondent completed the Contract on Novembe; 7,‘2014.

| 14. | The kitchen floor installed by the Respondent contained chipped éomers, uneven
grout and uneven tiles that were raised from the floor surface. Approximately twenty to thirty%
- of th_e tilés were chipped and thirty to forty% of the ﬁiles were raised above the surface of other
tiles. (Claim Ex. #5 6,7 & 8). | | i |

| 15. On November 8, 2014, the Respondent returned to the Claimant’s home to receive

his final payment. The Claimant told the Respondent that he was not satisfied with the
Respondent’s w-ork. The Respondent told the Claimant that he could notmﬁke any repairs on
November 8, 2014. The Claimant’s wife informed the Respondent that_ she'was going out of
town and wanted to be present when the Respondent returned to make repairs so the Claimant
told the Respondent that he would call him when his wife returned home. |

16.  On November 20, 2014, the Claimant contacted the MHIC to inquire about filing
a quplaint against the Respondent. The MHIC éskec_l the Claimant tQ cc;)nt.atctx the Respondent.
The Clairpant lefta voicemaii message with the Re;‘spondent asking him to call the Claimant but
the Respondent did not reply.

17.  The Claimant received a proposal from Dove Remodcling Services (Dove) on
February 25, 2015 to fix the Respondent’s work. Dove indicated‘ that it Would have to remove
aﬂ of the tiles installed by the Respondent. Dove also indi<':ated that it would remove all of the
kitchen cabinets, shoe molding and countertops prior to installation of new tile and then it would
reinstall the kitchen cabinets, shoe molding and countertops after installa‘tion. Dove’s estimate
included labor and materials and totaled $14,031 .00. The Claimant did not contract with Dove to

complete the Contract. (Claim Ex. #10).



18 3 The Respondent 1mproperly mstalled the krtchen tlles whrch resulted in chrpped
and uneven tlles (Respondent’s testrmony) o
| «f | 19 There is no. value m the work performed by the Respondent on the Contract
. 20 The Clarmant has not had any reparrs or restoratron work performed by another

contractor on the Contract

o 721 The Clalmant is not a spouse or other 1mmed1ate relat1ve of the Respondent an S

'employee ofﬁcer, or partner of the Respondent or an 1mmed1ate relatrve of an employee, "
’, lofﬁcer or partner of the Respondent
i 22 The Clalmant owns one resrdence in Maryland

B 23 The Clarmant has not taken any legal actlon to recover momes from the :

o Respondent other than the 1nstant clarm

o '*;g DISCUSSION
An owner bears the burden of proof by a preponderance of the evrdence, wrth respect to j‘

..a c1a1m agamst the Fund. Md Code Ann Bus Reg § 8-407(e), COMAR 09 08. 03 03A(3) Md. “ .

o ‘. .,Code Ann State Gov t§ 10-217 (2014) An owner may recover compensatron from the Fund

o '1“for an actual loss that results from an act or omission by a hcensed contractor 2 Md Code

o j _'Ann Bus Reg § 8 403(a) see also CO\/IAR 09 08 03 03B(2)( The Fund may only

7'_ compensate cla1mants for actual losses mcurred as a result of mlsconduct by a l1censed

. contractor ) Actual loss means the costs of restoratlon reparr replacement or completron that .

anse from an unworkmanhke madequate, or mcomplete home 1mprovement » ' Md. Code Ann
Bus Reg § 8 401 However the Fund may not compensate a clalmant for consequentlal or ‘ |
: ',pumtrve damages, personal mjury, attorney s fees, court costs or 1nterest COMAR

' 09. 08 03 03B( l), and may not compensate a clarmant for more than pard to the orlgmal
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contractor. Md. Code Ann, Bus. Reg. § 8-405(e)(5). Further? a claimant may not recover
from the and if he or she has unreasonably rejected good faith efforts on the part of a
respondent to resolve the matter. Id. at § 8-405(d).

In addition, an owner must prove thet at all relevant times: (a) the owner owned fewer
than three dwelling ptaces or resides in the home as to which the- claim is J‘r.n.';lde; (b) the owner
was not an employee, offtfcer or partner of the contractor or the spouse oi"other immediate
relative of the contractor or the contractor’s employees, officers or partners; (c) the work at issue
did not involve new home construction; (d) the owner did not unreasonably reject the
contractor’s .g‘ood faith effort to resolve the claim; (€) any remedial work was done by licensed
contractor"s.; (®) the 'owner complied with any contractual arbitration clause before
seeking compensation from the Fund; (g) there is no pending claim for tne same loss in any court
of competent jurisdiction and the owner did not recover for the actual losjs frem any souree; and |
(h) the owner filed the claim w1th the MHIC within three years of the date the owner knew or
with reasonable dlllgence should have known of the loss or damage Md. ‘Code Ann Bus Reg
§§ 8-405(c), (d), (), and (g); 8-408(b)(1) and (2). : | |

There is no dispute that the Respondent was a licensed home imptovement contractor,
and that the Respondent entered into a home improvement contract with the Claimant for the
. renovation of the Claimant’s kitchen floor in his primary residence in Ma;ryland, In addition, the
prependerance of the evidence shows that the Claimant owns fewer than three dwelling places,
and, that the Claimant is neither an employee, officer or partner (past or nresent) of the
Respondent, nor an immediate relative of the Respondent, his spouse or aj‘my of his partners,
officers or employees. 4The evidence also shows that the Claimant did no’t recover for the

Respondent’s acts or omissions from any other source, and there are no actions or claims



’

- _ pendmg in any court of competent Junsdrctton or w1th any other source of recovery Fmally, itis .

'-’undlsputed that there is not-an a.rbltratron clause in the Contract and that the Clarmant ﬁled hls
:clarm w1th1n three years of the date of the Contract SR R
| The partles do not dlspute that the Respondent completed the work under Contract It is
: .also undlsputed that the Respondent’ work as completed was madequate or unworkmanllke as
the. Respondent admrtted dunng cross exammatron that the rarsed uneven and chrpped floor tlles
| "'» ~'that he mstalled for the Clarmant was the result of faulty workmanshlp by h1m He also admrtted .
- :that the caulkmg work he performed was not done properly F urthermore the photographs .
: produced by the Clalmant estabhshed the Respondent’s madequate performance of the Contract o
by v1sually demonstratmg the uneven, ralsed and chrpped tlles mstalled by the Respondent -
The Respondent s sole defense was that he wanted to repalr h1s damaged work N
it i_-'Howev‘er g found the Claunant’s testunony to be credlble that when he confronted the -

Respondent about hrs poor work on November 8 2014 the Respondent mformed h1m that he e

e . 'could not make any repairs. that day The Clalmant then told the Respondent that h.lS wrfe was-

gomg out of town and that he would call h1m when she retumed as she wanted to be present R

: when the Respondent returned to make repa1rs The Respondent admrtted dunng cross . o

vexanunatlon thar he recerved om the aunant rn late Novernber 201‘+ out that he drd not _.‘ S

return hrs call The Respondent never responded to the Clarmant’s call to schedule any repalrs to,
. _the Contract Accordmgly, I ﬁnd that the Clarmant has not unreasonably reJected good farth

. efforts on the part of the Respondent to resolve the matter

_ Progosed Award -

Havmg found elrglbrhty for compensatlon I now tum to the amount of the award 1f any, R

to whrch the Clarmant is entrtled The Fund may not compensate a clalmant for consequentral or 4



punitive damages, personal injury, attorney’s fees, court costs, or interest.l COMAR
09.08.03.03B(1). MHIC’s regulations provide three formulas for rneasurement of a claimant’s
actual loes. COMAR 09.08.03.03B(3). The following formula offers an appropriate -
measurement to determme the amount of actual loss in this case:
If the contractor did work according to the contract and the claimant is riot

sohcmng another contractor to complete the contract, the claimant’s actual loss

shall be the amount which the claimant paid to the original contractor less the

value of any materials or services provided by the contractor. |
COMAR 09.08.03.03B(3)(b). |

The Claimant’s actual loss is calculated after con31denng that he contracted with the
Respondent for a total amount 0f $5,216.30 for labor and materials purchased by the Claimant on
behalf of the Respondent. The Claimant also established, through the Dove proposal, that the
work performed by Respondent had no value as all of the tiles installed by the Respondent would

have to be removed in order to allow another contractor to perform the Contract.

The award from the fund is, therefore, computed as follows:

Amount paid to the Respondent S ‘ $5,216. 30
Minus value of materials or services provided by the Respondent $0.00
Award amount : $5,216.30

Based on the above considerations, the Claimant is entitled to a reimbursement from the
Fund in the amount of $5,216.30. Md. Code Ann., Bus Reg. §8-405 (e)(l).
Even if a different award formula was considered, it is worth noting that the maxirnum recovery
from the Fund is limited to the lesser of $20,000.00 or the amount paid by or on behalf of the

Claimant to the Respondent. Md. Code Ann., Bus. Reg. § 8-405(e)(1) and (5). The Claimant paid



© $5,.216. 30to the Respondent thus hrs award is hmlted to d max1mum amount of $5 216 30.
’ 'Accordlngly, the approprlate award 1s $5 216 30 o E
| ; PROPOSED CONCLUSIONS OF LAW
I conclude that the Clalmant has sustamed an actual loss in the amount of $5 2.16 IlO asa

result of the Respondent's acts and omlssmns Md Code Ann Bus Reg §§ 8-401 8 405(a)

T (2015) I further conclude that the Claunant dld not unreasonably reject good farth efforts by the

., Respondent to resolve the Clalm Md Code Ann Bus Reg §. 8 405(d) (2015) Ifmally
' ;;conclude that the Clalmant’s recovery 1s llmlted to the $5 216 30 he pald the Respondent Md
a :Code Ann Bus Reg § 8-405(e)(5) (2015) e : e
S AT RECOMMENDED ORDER .
I RECOMMEND that the Maryland Home Improvement Commrssxon

ORDER that the Maryland Home Improvement Guaranty Fund award the Clalmant c

. $521630;and

o #163436 -

ORDER that the Respondent is 1ne11g1ble for a Maryland Home Improvement o S |
Comrmssron lrcense until the Respondent relmburses the Guaranty Fund for all monies dllsbursed'.
o 'under th1s Order, plus annual mterest of at least ten percent (lO%) as set by the Maryland Home .
Improvement Comml.;s n > unu 5 .. o .4 SR o

ORDER that the records and pubhcatlons of the Maryland Home Improvement

' Cornrmssron reﬂect this decrsron . Slgnature on F||e

iy 19, 2016 LR SR

Date Decrsron Issued L ~ BrianZlotnick~ . T T T
o B - L Admrmstratlve Law Judge ‘

BMZ/CJ . .

2 Of this amount $2, 720.31 was for Iabor cost pald to the Respondent and $2,495 99 in matenals cost pald by the
‘Claimant on behalf of the Respondent for the performance of the Contract. . §
o 13 See Md Code Ann Bus. Reg. §. 8-410(a) (2015), COMAR 09 08. Ol 20, -



PROPOSED ORDER

WHEREFORE, this 19" day of August, 2016, Pahel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
. Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twentv
(20) day period. By law the parties then have an additional thg’rw (30) day period
during which they may file an appeal to Circuit Court.

T, Jean White

L Jean White
Panel B -

MARYLAND HOME IMPROVEMENT COMMISSION
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