The Maryland Home

Improvement Commission - * BEFORE THE
* MARYLAND HOME IMPROVEMENT
* COMMISSION
*
v. Ralph Reeside * MHIC No.: 15 (75) 619
t/a Chesapeake Restorations, Inc.
(Contractor) *
and the Claim of
Donnie Goddard *
(Claimant)

**************************************************************

FINAL ORDER
WHEREFORE, this 16" day of March 2017, Panel B of the Maryland Home
Improvement Commission ORDERS that:

1. The Findings of Fact set forth in the Proposed Order dated December 8,2016
are AFFIRMED.

2. The Conclusions of Law set forth in the Proposed Order dated December 8, 2016
are AFFIRMED.

3. The Proposed Order dated December 8, 2016 is AFFIRMED.
4. This Final Order shall become effective thirty (30) days from this date.

5. During the thirty (30) day period, any party may file an appeal of this decision to
Circuit Court.

Jeseph Tunney

Joseph Tunney, Chairperson
PANELB .

MARYLAND HOME IMPROVEMENT COMMISSION
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STATEMENT OF THE CASE
On February 24, 2015, Donnie Goddard (Claimant) filed a élaim (Claim) with the
Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund) for reimbursement
for actual losses he alleges he suffered as a result of a home improvement contract with Ralph
Reeside, trading as Chesapeake Restorations, Inc. (Respondent).
I held a hearing on June 29, 2016 and August 16, 2016 at the Office of Administrative
Hearings (OAH) in Hunt Valley, MD. Md. Code Ann., Bus. Reg. §§ 8-3 12(a), 8-407(e) (2015).

Amanda Zorn, Esquire, represented the Claimant, who was present. Alan F. M. Garten, Esquire,



represented the Respondent Who was preSent Kris Klng, Assistanit Attorney” General
Department of Labor, Llcensmg and Regulatlon (Department), represented the Fund

The contested case provrsrons of the Adxmmstratwe Procedure Act the MHIC procedural
'regulatrons, and the Rules of Procedure of the OAH govem procedure in tlus case. Md Code
Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp 2016), Code of Maryland
: Regulattons(COMAR) 09.01.03; COMAR 09.08.02.01B; COMAR28 02 Ol

ISSUES

. . Did the Clairnant sustam an actual loss compensable by the Fund as a result of the

Respondent’s acts or onrissions? | ‘. | |
| 2. ‘ If so, what is the amOunt of that loss? |
| SUMMARY OF THE EVIDENCE

Exhibits | |

I adm1tted the followmg exhibits on beha.lf of the Fund
Fund Ex. 1 - Notices of Heanng, dated Apnl 21 June 13 and July 5,2016
Fund Ex 2- Hearing Order dated December 3 2015 . - .
Fund Ex. 3 - MHIC Llcensmg Hlstory for Respondent, prmted June 28,2016
“._Fund Ex.4- . MHIC Home Improvernent Clalm F orm, recerved by . MHIC February 24 2015
Fund Ert; 5 '- ~ Letter from MHIC to Respondent dated March. 9 2015
‘Fund Bx.6.-; Emails between Respondent and State Famm, dated. August 11,and 25,2014

. Fund Ex. 7-; Building Replacement CostBeneﬁts for Complamant’s Homeowner Policy, for.
loss dated March 9, 2013

I adm1tted the followmg exhrbrts on the Clalmant’s behalf
CL Ex. 1 . Esttmate from Tropea Restoratlon, Inc., dated Apnl 25 2013 |
- CL,EX.‘.Z'-‘ Contract between C_larmant and: Respondent, srgned May 1, 2013
'CLEx.3-  Additional Scope of Work, dated October 16,2014
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CLEx.4-

CLEx.5-

CL Ex. 6 -
CL Ex. 7 -
' CLEx.8-

CLEx.9-

CLEx. 10-

vThree checks two made out to the Respondent ‘dated September 17, 2013 and

January 24, 2014; and one made out to the Clarmant and Respondent jointly,

dated February 12, 2014

Safeguard Inspection Report, with attached pictures, dated NoVember 13,2014

Safeguard Inspection Report, with attached pictures, dated December 29,2014 '

Safeguard Inspectron Report page lor 7 dated June 11 2015 -

Letter from Selene Fmance to Clarmant dated June 11 2015

Arocon Design Build (Arocon) Home Improvement Contract Proposal for
Clannant, undated

Three Checks from Claimant to Arocon, one dated Apnl 13,2013, and two dated,

, May 15, 2015

- CLEx. 11-

"CLEx.12-

Safeguard Inspectlon Form undated

Email from Respondent to Gary Maslan, dated October 13,‘201'4‘

I admitted the following exhibits on the Respondent’s behalf:

Resp. Ex. 1 -

 Resp. Ex.2-

Resp. Ex. 3 -
Resp. Ex. 4 -
Resp. Ex. 5 -

Resp. Ex. 6 -

Resp. Ex. 7 -
Resp. Ex. 8 -

Resp. Ex. 9 -

Resp. Ex. 10 -

Letter from Claimant to Respondent, dated December 12 2014

Unsigned General Contract for Semces between Clarmant and Respondent dated
June 24, 2014

Email from Respondent to Claimant, dated May 15,2013
Floor plans by Bell Architects, undated
Thirty photographs of Claimant’s home, undated

Transactional Report (Accountmg) by Respondent for Claimant’s home, for the
period May 31, 2013 through August 12, 2016

Permits for Claimant’s home, October 2013 through April 2016
Photograph of front door of Claimant’s home, undated

NOT ADMITTED - Affidavit of Adam C. Sharetts of Arocon, dated August 11,
2016

Respondent’s response to MHIC, dated December 19, 2014



Testimony
| The Claimant testified, and cailed his wife, Tyirussiaea Goddard, as a witness. The
Respondent testified on his own behalf, and did not call any other witnesses. The Fund did not
call any witnesses.
| PROPOSED FINDINGS OF FACT
: | I ﬁed the following facts by a preponderance of the evidence: . :

1. | At all times relevant to the subject of this hearing, the Respondent was a licensed
home improvement contractor under MHIC license number 4845242,

2; On May 1; 2013, the Claimant and the Reepondent entered into a contract to
rebuild the Claimant’s home that had been destroyed by a fire (Contract). The parties entered
int.o the Contract before the homeowner’s insurance claim was approved by State Farm.

5. The Contract called for 30% of the tetal amount to be paid to the Respondent at
the time the Contract was signed. The Respondent did not expect this money on May 1, 2014
because State Farm had not yet approved the insurance claim.

4. The initial Contract price was $341,912.64. All parties understood that this was an
initial estimate and that the Contract price would increase as the true extent of the fire damage
was determined. -

5. In May 2013, the Respondent hired an architect and had preliminary plans created - -
with input from the Claimant. The Claimant initialed these plans. B |

6. On an unspecified date, but prior to September 17, 2013, State Farm agreed to
cover the loss.

7. On September 17, 2013, the Claimant paid the Respondent $38,620.28 viaa

certified check drawn on his personal account.



8. In October ‘20.13’ the Respondent began demolition work at the home. He also
paid $8,791.00 to hgve temporary fencing, elebtrical and plumbing installed af the lproperty, and
for the permits to undertake these activities. | ‘

9. | ‘On January 9, 2014, State Farm approved an additional $37,262.56 towards the
rebuild of the hbme, raising the Cont;apt price to at least $379,17§ 20. | .

| 10. On Janﬁary 24,2014, tﬁe Claimant paid the Responden.t $49,000.00 via a certified
check drawn on his personal ‘account'. This was the last payment made to the Respondent. The
Respondent received a total of $78,620.28 for his work under the Contract,

11. On February 12, 2014, State Farm issucd a check in the ar’nqqnt of $15,QO0.0Q to
the Clainiant and Respondepf jdinﬂy. The Claimant took ﬂlis check and refusgd to disburse these
funds to the Respondent. | | |

12. On April 27, 2014, the Claimant fired the Resgondcnt. At some unspeéiﬁed point
he rehired the Respondent. | .’ | ;

. 13. On June 24, 2014, the Claimant presented a new contract t;)‘ the Respondent to try
to amend the terms of the current Contract. The Respondent refused to sign it. |

14, The Respondent repeatedly made demands for more money to be able to continue
with the project.

15, | Safeguard Properties (Safeguard), an independent inspection company hired by
Bank of America, the Cléimant’s mortgage company, perfqrmed an inspection of the property on
May 28, 2014. By that date, the Respondent had completed the demolition and cieanup of the
property, had installed temporary electric, and had installed structural supgorts in the property.

16.  Sometime prior to August 1, 2014, the Claimant received another $35,040.27 for

payment to the Respondent. The Claimant never paid this money to the Respondent.



B " | 1.7 Sometrme between March and August 25 2014 the Respondent had ﬁnal
“ ‘ .archrtectural and engmeermg plans developed for the property He pard the archrtect $22 346 23 o

to develop these plans

| ‘ | 18 Sa.feguard performed a second 1nspect10n at the property on November 12 2014 ’ o

.and generated a report By that tlme, the Respondent had mstalled load bearmg walls The S

, ,Clarmant drd not agree Wlth thls report

- 1 7 The Respondent contmued to make demands for more money to be able to :
ucomplete the pI‘Q] ect The Clarmant refused to ma.ke any addltronal payments to the Respondent s
. ..,untll the Respondent completed speclﬁc work such as mstalhng the roof | -

o 0 At the trme the Clarmant demanded the Respondent mstall the roof the house was , I'
'not structurally ready for the mstallatron of the roof | | BN | |
s ,: | 1 The relatronshrp between Claunant and the Respondent ended on December 12
,2014 when the Clarmant sent a: letter to the Respondent statlng that he was termmatmg hlS
.."relatlonshrp wrth the Re3pondent. o _ o o
— e DISCUSSION
| .The Clarmant has the burden of provrng the vahdrty of hlS clarm Aby a preponderance of
o the evrdence Md Code Ann State Gov t §10-217 (2014), COMAR 09 08 03 03A(3) “[A]

- '- preponderance of the evrdence means such evrdence whrch when consrdered and compared w1th7"; R

:?'the ev1dence opposed to. rt has more convmcmg force and produces .a belref that 1t is more v

o _ " llkely true than not true.” C,oleman . AnneArundel Cty Polzce Dept 369 Md 108 125 n 16 |

- (2002), quotmg M’lryland Pattern Jury Instructrons 1 7 (3rd ed ')000)



An owner may recover compensation from the Fund “for an actual Iess that reéults from
an act or omission by a licensed contractort” Md. Code Ann., Bus. Reg. § 585405(a) (2015);_ l see
also COMAR 09.08.03.03B(2) (“actual losses . . . incurred as a result of misconduct 'by a
licensed contractor”). Actual_loss “means the costs of restoration, repair, replacement, or
completion that arise from an 1inworkﬁ1an1il;e, inadequate, or ineomplete_hen'le improi/ement.f’ :
Bus. Reg. § 8'401T -

Evidence

A catastrophic fire occurred at the Claimant’s home on March 9, 2013. The next day,
State Farm, the Claunant’s home i insurance company, hired Tropea Restoratlon Inc. (Tropea) te .
perform an initial inspection of the property. Tropea then created an estlmate for the repair of the. ,
home. CI. Ex. 1. The initial estlmated cost to repair the home was $34l,9l;’2.64.y

S.tate Farm did not immediately approve the fire cletim. Although it is unclear from the
record exactly how long the investigation took, there is no dispute that in May 2013, State Farm
was stilAlb investigating. Ultimately, State Farm agteed to cover vt‘he loSs. |

The Claimetnt entered ittto the Contract with the Respondent to rebuild the home on
May 1, 013 CL Ex . In that Contract, the Claunant agreed to pay the Respondent 30% of the
Contract price at signing, At that time, the best estimate the parties had regarding the‘Contraet

_price was the Tropea estimate. However, given the real_tty of a rebuild aﬁer a fire, and the fact
that the} Tropea estimate was based on an inspection that took place before any cleamtp or
demolition, alt parties were on notice that the ﬁnal contract price was likely higher than the

estimate and would not be determined until a later time.

! All references to the Business Regulation Article will be referred to as “Bus. Reg.” and are from the 2015
Replacement Volume, unless otherwise noted.



In fact the Contract pnce d1d 1ncrease On J anuary 9 2014 State Fann approved an
. s 'addrttonal $37 262 56 towards the reburld of the home (Fund Ex 7) The Respondent explamed 8

. . that thls approval called a supplemental is for addttlonal work not contemplated by the mrtlal ’

L Tropea estlmate It is unclear from the record whether State F arm approved addrtronal E

o supplementals, but the record 1s clea1 that as of January 9 2014 the mrmmum contract pnce was

approxrmately $379 000 - ,-- - _ S o

g Although the Contract called for the Clarmant to. pay the Respondent 30% of the Contract,: B
- pnce at the t1me of srgmng, the Respondent drd not expect that money at that nme As explamed

- by the Respondent in the usual course, an msurance company wdl mrtrally authonze an amount '

= that 1t w111 pay for the repatr of a home and 1t w111 dlsburse the funds to the mortgage holder who.'

»then dlsburses ﬁmds to the homeowner as 1t deems appropnate ThlS grves the mortgage

R : company a mechantsm to ensure that 1ts asset 1s protected that homeowners a.re not able to S

‘ ,abscond w1th the msurance proceeds wrthout properly repamng the mortgaged home The

j;Respondent explamed at the heanng that at the trme he srgned the Contract wrth the Clarmant m o

e “ ’May 7013 he d1d not expect to recerve the 30% payment at that tlme because at that tlme State .'

” Farm had strll not yet apptoved the clann However, the Respondent understood that once State LU

. ; "'Fann approved the clarm, he would be pa1d thls mrtlal amount

The Respondent testrﬁed that, in good falth and behevrng that the clarm would

L f;ultrmately be approved by State Fann, he moved forward wtth startmg the work necessary to

o reburld the home ‘He stated that he hrred an archrtect and, m conjunctlon wrth the Clalmant and A

: ‘. ,hls w1fe began the development of the prellmmary plans The Respondent offered plans lnto .
evrdence (Resp Ex 4) that contam the Clarmant’s handwrltten 1mt1als on each page
The Respondent recelved hlS ﬁrst payment t'rom the Clalmant on September l7 2013 1n |

- the amount of $38 620. 28 Cl Ex 4 Thls payment appears to have been drawn from an account 4.



.of the Claimant in the form of a cashier’s check. Id. The evidenc_e does not reveal whether this
was the qu amount approved at that time for disbursement to the Respondent by the Clqimant’s
mortgage cdmpany (which at that time was Bank of America), or whether some of the money
authoﬁzed to be di:sbm‘sed to the Respondent by Bank of America remained in the Claimant’s
possession. Hovyew_)er, it is.clear that this amount was only a small portion of wh;it the Contract
called for; 30% of the Tropea mmal e;stimate was approximat_cly $104,000,00.: ‘

The Respondent testified that in Qctober 2013, he began demolition wcn‘k on the home.
He offered a spread sheet of his internal accounting that states he paid money tp Baltimore City
for permits, to Freedom Fence fqr fencing aroundv the construction site, nnd to The i’rqblem ,
Solvers, a company fhat the Respondent explnined performs demolition wqu. The permitting
record for }he_ property corroborates the Respondentfs testimony; Baltimore City’s records reflect
that the first demolition and fencing permits were pulled in October 2013, The Claimant and his
wife, however, testified that Tropea, not the Respondent, performed the demolition work at the
home; however, they did not offer any corroborating evi&ence to support their assertion.

As discussed above, on January 9, 2014, State Farm apprpved an aﬁlditiona! $37,262.56
toward the rebuild of the home increasing the Contract price to approximately $379,000; 30% of
which is approximately $1 14,000. On January 24, 2014, over eight months after the Contract was
executed, the Respondent received a second payment from the Claimant in the amount of
$40,000.00 (for a total of $78,620.28 paid to the Respondent), once again drawn frorn the
Claimant’s personal account and given to the Respondent m the form of a cashier’s check. The
record again remains unclear regarding whether Bank of America was limiting the funds being

paid to the Respondent at that time, or whether the Claimant himself was V!Vithholding funds.



s Nevertheless at tlus pomt over elght months after 31gmng the Contract w1th the Clalmant (May

. l 2013 to January 24 2014), the Respondent had only recerved approxnnately?O% of the 1n1t1a1'3' o

‘ : ; 30% payment

The Clmmant offered a th1rd check mto evrdence Th1s check dated February 12 2014

g m the amount of $15, 000 00 was 1ssued dlrectly from State Farm to the Clalmant and
e Respondent Jomtly; ‘The- Respondent testlﬁed thatthe Clalrnant tookthls check and refused to _,7 S
) dlsburse these funds to hun the Clalmant d1d not offer any evrdence to prove that the f Ee

Respondent ever recelved these funds

There is evrdence m the record that Bank of Amenca dlsbursed an add1t1onal $35 000 00

to the Clalmant for payment to the Respondent on or before August 1 2014 See Cl Ex 8 (as of

: _August 1 2014 $l 13 660 55 was pard out by Bank ofAmenca for the Contract) Thus, onor

before August l 2014, sufﬁclent funds had been released by Bank of Amenca to pay the

Respondent the 30% 1mtxal payment However, the Respondent testlﬁed that he never recerved
,any add1t1onal money other than the $78 620 28 he recelved 1n September 2013 and J anuary

‘2014 The Clarmant s wrfe testrﬁed that she was aware of approxrmately $35 000 that was
g authonzed to be pard to the Respondent by State Farm and Bank of Amenca but that the

' Clarmant “never approved the release of these funds” to the Respondent because he drd not want b ;
- :.to‘ pay the Respondent unt11 he saw that work was cotnpleted at the home I S
| All partres agree that the Respondent repeatedly made demands for more money to’ be SR
'able to contmue wrth the pI'OJ ect However, the partles dxsagree whether the Respondent was

: entltled to thls money

The Clatmant and hlS w1fe testlﬁed that the Respondent falled to. perform under the

Contract Mrs Goddard went so far as to testrfy that at the tlme the partres parted ways, the

| Respondent had performed “0%” of the Contract scope of work They asserted that Tropea did’



the demolition and cleanup work at the home, and after that, they did not see any additional work
completed. They also testified that any work that was completed by the Respondent had to be
redone by a new contractor because the Respondent’s work was inadequate. |

In euppoﬁ of his Claim, the Claimant offered inspection reports co:npleted by Safeguard,
an independent inspection company hired by the Claimant’s mortgage companles i'The qut
inspection report from May 28 2014 documents that “demo, clean up, temporary electnc &
support” had been completed at the property, but that “no repairs [had been] completed per
scope.” Cl. Ex. '1 1. The report further states that the Claimant adwsed Safeguard at the tlme of
the inspection that he was having “problems with ‘[his] general contractor.’: Id. The inspector
opined that the “work is 30% completed.” )/ The. second inspection report, dated Novembet 12,
2014, states that “load bearing walls, structural, demo, cleanup” were completed at the property;
but that “mechanical, electrical, plumbing, roof, doors, walls, floors, windows, eleanup, trim,
paint” still needed to be done. Cl Ex. 5. The inspector entered “40%” nextj to the prornpt
“Percentage of Work Completed ” Photographs are attached to this report documentmg the
status of the work at that time. The Claimant testified that he d1d not agree w1th tlns report and
demanded Safeguard send another inspector to perform an mvestigatlon. On December 29, 2014,
another inspector opined that “6%” of the work Waa completed. The inspector noted that a
dumpstet was present on site and that “demo of plaster and lathe, removal of some radiators”
was completed; but, that “electrical, plumbing, mechanical, trim, doors, wlndows, roof; floors,
drywall, clean up, structure, radiators, paint, fixtures, tile, exterior, cabinetry, shelving, framlng”

remained to be completed.

2 At the begmnmg of the project, Bank of America was the Claimant’s mortgage servicer. In August 2014, the loan
was service transferred to Selene Finance (Selene). :
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The Claimant explained that the relationship between he and the Respondent ended when
the Respondent said he did not feel like he could go forward with the project without “sufficient
payment.” The Claimant admitted that he did not want the Respondent to ﬁave any additional
money because he wanted the work completed prior to payment.

The Claimant’s wife testified that she and her husband then hired new contractors to
- complete the-work. She asserted that they had to.pay-the new contractors an additional ..

$49,100.00 above and beyond what State Farm paid as part of the claim. She said that she was
forced to pay architects and engineers for new plans since she did not have the plans created by
the Respondent. She explained that she and the Claimant are seeking reimbursement for this
additional money they had to pay out-of-pocket.

The Respondent testified that he repeatedly asked for additional money so that he could
proceedﬁith reBuilding the home. However, he explained that, as per the Contract terms, he was
entitled to money at certain poihts in the constructic;n process, and that because he did not
receive this money, lie was unable to proceed with the project. He stated that a contract for
construction often calls for a significant portion of the contract payment to be made up front
because there are substaﬁtial upfront costs associated with construction, and that the payment
schedule contained within his Contract with the Claimant was reasonable and common in the
industry. He further testified that he completed substanﬁal work at the Claimant’s home for

‘which he was never properly paid.

The Respondent explained that when rebuilding a home after a fire, preliminary plans
must first be developed with'an architect. As discussed above, the Respondent offered copies of
the plans that were created for this project with the Claimant’s signed initials on them. See Resp.
Ex. 4. The damaged areas of the home must then be demolished and cleaned out. He testified that

while Tropea had done some demolition and cleanup, he completed the demolition and removed
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the damagedpéfﬁtion walls,,p:laster, masonry,.ﬁlg, ﬂoorjqiSts, cabinets and doors. He Aexplained
that the demolition was much more cumbersome than originally anticipated because thé fire was
much more severe than a usuaj housg fire, vand thé extreme héat resulted m the house suffering
much mbre signiﬁcant structural damage than expgcted. The Respondent asserted that a May |
2014 inspection report comp]cted by Safeguard docum‘er.1t's ';hat he comlplqted_-the demqﬁﬁon. See
Cl. Ex. 11. He'a_lso offen:d his ﬁnancial spreadsheet showing payments to The Problem Solvers,
a demolition subcontractor. See Resp. Ex. 6. | - | |

The Respondent furthef explained that in order to perform the demolition and cleanup, he
had tp pull permits and pay for installation of temporary con;truction site fepcing, electric and
plumbing. He pointed to his financial spreadsheet; the Baltimore City pen;}lit records, an erﬁail
from State Farm, dated ‘Auguét 25, 2014, confirming that he paid $2,270.68 for permits and
$6,510.96 for temporary electrical, and the May 2014 Safeguard ihspection report, as evidence
that he performed this work and incurred these costs. See Cl. Ex. 11; Resp. Exs. 6 and 7; Fund
Ex. 6.

Once the demolition is done, the Respondent explained that final a;rchitectural and
engineering plans must be developed. He testified that these plans were finalized for the property
and that the plans are now in the possession of the Claimant. He directed my attention to the
August 25,2014 email from State Farm in which State Fann écknowledge_d, that ﬁe Rgspgpdeni
incurred a cost of $22,346.23 to develop these plans. See Fund Ex. 6. Additionally, he offered his
financial sbreadsheet for this project to demonstrate that he made multiple payments to an
architectural and engineering firm, and that these payments began in Mar?h 2014. See Resp. Ex. 6.

As further proof of the work he completed at the home, the Respopdént offered
photographs that depict scaffc;lding in place at the home. See Resp. Ex. 5,‘ pics. 2, 3, 10, and 16.

The pictures also document the bracing and supports he installed throughdut the home to allow
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- ‘ hrs workers ot move throughout the property to perform other work Id at 14 15 and 20 The
" ~prctures further demonstrate the many structural repalrs he made at the home to brmg the home

up to’ code, mcludmg updatmg the many bnck arches in the home and the mstallatron of

' 'appropnate roof raﬂers Id prcs 3 lO 13 15 17 and 19

b . Desprte completmg all of thls work and desplte the tenns of the Contract the | ‘. "
;-'.‘ A Respondent never recetvedany rnorethan$78 620 28 TheRespondentexplamcd_that wlthout .
bemg patd the money he was owed under the Contract he was unable to contmue to outlay )
.addltronal money to perform more work at the home |

N In addrtron to not provrdmg the Respondent wrth the money he .needed to perform work
“ at the home, the Respondent asserted that the Clalmant and h1s wrfe mrcromanaged h1rn and dld |
: thmgs that caused delays m hlS ab111ty to perforrn the work He played a vorce marl message

o from Apnl 27 2014 in whrch the speaker 1dent1t' ed hrmself as’ Donme Goddard and told the . .

D Respondent “I don t want you m my house I am takmg you off the _|ob ” He offered a

' document entrtled General Contract for Semces wh1ch he alleged the Clarmant msrsted the
o Respondent srgn 1n June 2014 and when the Respondent refused to do so, that the Claunant |
o . threatened to call the pol1ce 1f the Respondent entered the home See Resp Ex 2. The
; .Respondent offered a prcture of a lock on the front door of the home that the Clatmant allegedly

. ‘placed there to lock the Respondent out of the home See Resp Ex 8 The Respondent stated that

g Jthe Clalmant farled to pay the electnc blll whrch resulted m the power bemg turned off at the

, 5home and that the Clatmant d1d not act dthgently in’ ensunng that the power was retumed He

‘ offered evrdence that the Clarmant demanded the Respondent provrde a complete accountmg of

. " : how he had spent the money he had recerved for the pro;ect mcludmg the amount of money he

S .spent on thmgs such as narls See Resp Ex l He testlﬁed that the Clannant demanded the

. 'Respondent perform speclﬁc work mcludmg mstallmg the roof before the house was not



structurally ready for it, and threatened that the Respondent would not receive any additional
money until he did so. | o

The Respondent asserted that these incidents, along with a lack of payment as per the
terms of the Contract, left the R'espondent ina position where he could not petfonn under the
Contract He stated that on December 5 2014 the Claunant’s wn‘e came to hls ofﬁce to see the
final plans and that she “walked off’ with the plans at the end of the meetmg Then, on
December 17 2014, the Respondent recelved a letter from the Clannant statmg that he was
ending the Contract with the Respondent. Resp. Ex. 1.

The Claimant has not proven the validity of his CIa1m against the E und The _Claimant has
vthe burden to dexnonstrate that some act of the Respondent resulted in in an unworkmanlike,\
inadequate, or incomplete home improvement. Bus. Reg. § 8-401; COMAR 0.9.(_)8.(33103B(2). |
Ther.e‘ isno credible_vor reliable evidence that the Respondent engaged in any act that caused the
inconlplete home improvement; N |

The only evidence presented by the Claimant in stlpport of his and'hisv‘v;/ife_’s testimony
that the Respondent was not performing work in a timely manner and in aecordance with the
Contract is the Safeguard inspection reports. I do not agree with the Claimant, however, that the
“Percentage of Work Coni_pleted” figure contained within the Safeguaid reports documents that
the Respondent did not perform vtork in accordance with the Contract. The inspection reports do |
not explain the meaning of this potentially subjective figure and neither party ealled an employee
of Safeguard as a witness to provide‘ further explanation. The inspectors do not discuss or
recognize the fact that preliminary drawings and final architectural and/or engineering plans
were developed by the Respondent. For this reason, I do not consider this ‘completion number an

accurate reflection of the amount of work the Respondent performed under the Contract. Instead,
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I consider and rely upon the statements of the inspectors within the reports regarding what the
inspector observed had and had not been completed, as well as the pictures of the éurrent state of -
the home attached to the reports.

The contention of both ﬁe Claimant and his wife that the Respondent performed no work

at the home is patently untrue and renders all portions of their testimony suspect. The

... prepanderance of the evidence in the record is that the Respondent completed significant work ... ...

under the Qqn_tract, especiaily in light of the fact that he never received more than $78,620.28,
- and that he did not receive the last $40,000 of these funds until eight months after the Contract
was signed. Preliminary plans developed“by the architect were admitted into evidence, and the
Claimant’s signed initials are on each page. Inspection reports completed by Safeguard and
offered by ';he Claimants into evidence document that as of May 2014, the Respondent had
completed clean up and demolition, and that by November 20 1’4,' the Respoﬂdent had completed
additional work including the installation of load bearing walls and structural repairs within the
home. i’hotogfaphs offered by the Respondent document the demolition, the installation of many
support structures, and the repair of the brick arches and roof rafters to bring those items to code.
The Respondent’s testimony that he had final architecturél and.engineering plans developed for
the prbperty is confirmed by State Farm, and not éontradicted by anytfxing except the Claimant
and his wife’s self-serving testimony. From the evidence containedeithin the record, there is no.
doubt that the Claimant performed this work under the Contract..

More significantly, the preponderance of the evidence is that the Claimant’s own actions
caused the termination of the Contract and the incomplete home improvement. .Selene stated that
as of August 1, 2014, at least $113,660.55 was released to be paid to the Respondent; however,
as confirmed by the Claimant’s wife, the Claimant did not release all of these funds to the

Respondent. Instead, the Claimant withheld at least $35,000 of these funds. The Claimant
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testified that he did not believe the Respondent deserved payment until he'saw actual
reconstruction of the home; however, the Cléﬁﬁant’s belief is combletely inappésite to the
Contract he signed w1th the Respondent. As explained by the Respondent, the upfront payments
in the antract providg fundir_lgi Ffor the pre-constmction activities, such as pérmit puHing, '
fencing, demolition, cleanup, structural repé.irs, and_de?elopment of the ai:chitéct_mal 'and_
engineering plans. The Claimant"s unilateral decision to withhold funds from the Respondent
was the direct cause for the Respoﬁdgnt’s inability to perform the work uqder,the Contract.”

The Claimant further asserts that the work completed by the Respondent was inadéquate
and had to be redone by his new contractor. However, aside from this gengral allegatioﬁ, .thc'e
Claimant did not present any evidence to sui)port‘lﬂs asserfién. Without any additional evidence
beyond a bald allegatién, I am unable to conclude that the Respondent’s Qorlc was inadequate or
unworkmanlike. . |

Finally, C]aimant’s attorney briefly raised the isspe of whcthe;' the Contract was even
controlling in the case. She offered evidence that soon after thé Contract was entered into
between the parties, the Respondent advised the Claimant that he was terminating the Contract.
See Resp. Ex. 3. However; the evidence is that soon after this letter, the parties resumed their
relationship, and the parties worked together to develop the preliminary plans. Additionally, the
Claimant testified that there was no 6ral or other written agreement that changed the terms of the
writteﬂ Contract between the parties. Accordingly, I find that the Contract was the' controlling

agreement between the parties.

? Aside from not being paid the full initial 30%, as per the terms of the Contract, the Respondent was entitled to
receive an additional 35% of the Contract price upon completion of demolition. The investigator from Safeguard
documented that demolition was completed by May 28, 2014 (Cl. Ex. 11); thus, the Respondent was entitled to an
additional $132,000 at that time.
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Accordingly, based on the evidence in the record, I conclude that the Claimant did not
prove that an act of the Respondent caused the incomplete home improvemerit. Additionally, I
find there is insufficient evidence to support a finding that the Respondent’s work was
inadequate or unworkmanlike. Thus, I conclude that the Claimant has not proven the validity of
his Claim against the Fund, and I do not recommend an award.

PROPOSED CONCLUSION OF LAW

I conclude that the Claimant has not sustained an act.ual.and compensable loss as a result

of the Respondent's acts and omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405 (2015).
RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvemenf Commission:

ORDER that the Maryland Home Improverfzent Guaranty Fund deﬁy the Claimant’s
claim; and

ORDER that the records and publications of the Maryland Home Improvement
Commission reflect this decision.

Signature on File

November 7, 2016

Date Decision Issued ' Tara K. Lehner
Administrative Law Judge
TKL/sw

# 163997
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PROPOSED ORDER

 WHEREFORE, this 8" day of December, 2016, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
 Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30)4 day period

during which they may file an appeal to Circuit Court. .

Undvew: Sregyder

Andrew Snyder '
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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