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STATEMENT OF THE CASE
On July 21,2015 Shruti Sheth (Claimant) filed a claim (Claim) with the Maryland Home

Improvement Commission (MHIC) Gué.ranty Fund (Fund) for reimbursement for alleged actﬁal

losses suffered as a result of a home improvement contract with David Marker, t/a Hal C. Marker

Company (Respondent).

! The Claimants are married. The claim form was submitted in the name of Shruti Sheth only. At the
commencement of the hearing, Ms. Sheth moved for the claim to be amended to also name her husband, Anish
Shah, as a claimant. Without objection for either of the other parties, I granted the motion.



I held a hearmg on; November 2, 2016 at the Tawes State Ofﬁce Bulldmg, Annapolxs, oy
o Maryland Md. Code Ann ,Bus. Reg §6 8-312(a), -407(e) (2015) The Clalmants appeared |
| w1thout representatlon The Respondent appeared w1th0ut representatlon Kns ng, Assrstant
Attomey General Department of Labor, Llcensmg and Regulatron (Depa.rtment), represented the
| The contested case provrsrons of the Adm1msh'at1ve Procedure Act the Department’ '
E .‘heanng regulatrons, and the Rules of Procedure of the Ofﬁce of Admlmstratrve Heanngs govem T
procedure mth1s case. Md Code Ann State Gov t §§ 10-201 through 10-226 (2014 & Supp

' 2016), Code of Maryland Regulatlons (COMAR) 09 01 03 COMAR 28. 02 01

ISSUES
o l : D1d the Claunants sustaln an actual loss compensable by the Fund asa result of
the Respondent’s ‘acts or om15$10ns‘7 | .
- 2 : If SO, what is the amount of that loss?
SUMMARY OF THE EVIDENCE

l‘ | ‘EXhlblts D . R . N P L
1 admrtted the followmg exh1b1ts on behalfthe Clmmants |

';Cl Bx. 1- o ' Confract, dated October 3, 2014

2014 and March 5 2015

- ClL Ex.2- - o Letter from ualmants to Respondents, Udted lviarch 27 4.015
CL Ex. 3ar<. -j Photographs:.. ' .
. CLEx.4- . Proposal from Cardlgan Trle and Plumbmg, Inc dated Apnl 30 2015 ‘.
CLEx.5- Proposal from Heidler, Inc., dated April 14, 2015 QUL
CL Ex 13 - " ©- . Email exchange between the Clannant and Beth Dunn, September 16 :

I admltted the followmg exh1b1ts on behalf of the Respondent

- _Resp Ex 1- Chronology prepared by Amencan Glass Co Inc undated
. ‘Resp. Ex. 2 - Invorce All Phases Floors, dated February 19 2015
Resp. Ex 3a-o - Photographs ' _ _



. I 'admitted ,ﬂ;e’ following exhibits on behalf of the Fund:
Fund Ex. 1 - - Notice of Héarihg, dated
Fund Ex. 2 - Hearing Order, June 17, 2016
Fund Ex. 3 - Reéspondents’ Licensing History, November 21, 2016
Fund Ex. 4 - Claim Form, received at MHIC July 21, 2015
Fund Ex. 5 - Letter from MHIC to Respondent, August 7, 201_6‘
Teétimbn}: | | ! |

Anish Shah testified on behalf of the.Claimants,

Hal Marker, President of Hal C. Marker Compahy, and Robert Ciccarelli, subcontractor,
testified on behalf of the Respondents.

The Fund did not present any witnesses . |

- PROPOSED FINDINGS OF FACT

I find the following facts'by a pfeponderance of the eVidénce:

1. At all times relevant to the subject of tﬁis hearing, thé Reépondent was a licensed
home improvement contractor under MHIC license number 4712473. The Respondent operated
underlth‘e tré,de name of Hal C. Marker.Company; MHIC license number 122097.

2. In Septembef 2014, the Claixhants decided to have the bathroom in their master -
bedroom remodeled.

3. On October 3, 2014, the Claimants and the Respondent entered into a contract
(Contract) to remodel the bathroom. -

4. The Contract provided that the Respondent would, among other things, replace
the existing shower and tub, repair water damage, install a new ceramic(cile floor, install new tile

shower walls with a marble threshold, install a frameless glass shower door with 3/8 inch clear,

tempered glass, install a new light fixture, and paint the bathroom.



S g 5 .. Under the Contract the Clarmants were' to supply all matenals and ﬁxtures wnth o ‘~

q

the followmg exceptlons the Respondent was to supply backer board thm set a shower pan, ‘ it B

and a dram head

rThe total Contract prlc was: §5, ,366- 00 -
; ‘The_ Clalmants pald'th '.ARespondent $4 066 00 under the Contract

‘; The' Contract provided:that the .ork would’begm on%October 9 2014

VL “2~Tl_4'1ebpa'rtiesstipulatéd to FmdmgsofFact6and




16.  OnMarch 27,2015, the Claimants sent the Respondent a letter listing the
- problems noted in Finding of Fact 15, above, and requesting thatv the Respondent correct the
problems. | 4
' 17 The Respondent did not respond to the letter of March 27,2015.

18. Around the begmmng of April 201 5; the Respondent told the Clalmants that the
Respondent consuiered the _]Ob to be complete

19:  On April 14, 201 5 the Claimants recelved a proposal form Heldler, Inc
(Heidler), a home 1mprovement contractor, to perform remodeling work i in the master bathroom
including the correction of alleged defects in the Respondent’s work.. |

20.  The Heidler proposal called for ilie contractor to supply fixtures and ﬁateﬁds.

21.  The quoted price for the Heidler proposal was $12,850.00.

22; - On April 30, 2015, the Claimants received a proposal from Cardigan Tile and
Plumbing, Inc. (Cardigan), a home improvement contractor, to perform remodeling work in the
master bathroom, including the correction of -allegeddefects"in,the Respondent’s work.'

23.  The scope of work in the Cardigan proposal was broader than that in the Contract:

24.  The Cardigan proposal called for the contractor to supply fixtures and mateﬁals.

25.  The Cardigan proposal called for the use of so-called high end ﬁxtures and
materials. ,

26.  The quoted price for the Cardigan proposal was $20,600.00.

27.  As of the date of the hearing in this matter, the Claimants have not entered into

any agreements with any contractor to repair or correct work performed under the contract by the

Respondents.



'DISCUSSION -
I this case, the Cladmants have the'burden’o—fpr'oving’ tﬁe validity of e elain bja
. preponderance of the evrdence Md Code Ann State Gov t §10-217 (2014) COMAR
| 09.08.03.03A(3). “[A] preponderance of the ev1dence means such evrdence wluch when
consxdered and compared 1 with the ev1dence opposed to it; has .more convmcmg force and
produces . a belief that it is more llkely true than not true » Coleman v Anne Arundel Cty
'Polzce Dep t.; 369 Md. 108 125 n. 16 (2002) quotmg Maryland Pattem Jury Instructrons 1:7 .
‘(Brd-ed. 2000)
, An owner may recover compensatron from the Fund “for an actual loss that results ﬁ'om
an act or onnssron by a lxcensed contractor 2 Md Code Ann Bus Reg § 8-405(a) (2015) see :
: 'also COMAR 09 08.03. 03B(2) (“actual losses mcurred asa result of rmsconduct by a
' lrcensed contractor’ ). Actual loss “means the costs of restoratron reparr, replacement, or
| completlon that arise from an unworkmanlrke,'madequate, or mcomplete home 1mprovement
' Bus Reg § 8-401 For the followmg reasons, I ﬁnd that the Clalmants have not proven
. ehglbrhty for compensatron L RERR |
o \Issues Regardmg Problems Wlth the Respondent’s Perforrnance
- ‘In thrs case the evrdence is clear that in many respects the Respondent’s work was
unworkmanhke, madequate, or 1ncomplete Although none of the problems wrth the ‘ |
L Respondent’s work are catastrophrc, the work is clearly deﬁcrent in. many ways Thrs concldsron |
is based on Mr: Shah’s credrble testrrnony as, well as the corroboratrng evrdence of the - : -
photographs the Clalmants submltted Cl Ex 3 I ﬁnd Mr Shah credrble based on hrs
'_ “demeanor, and the clarity. and consrstency of h.lS testlmony, mcludmg on cross-exammatlon

' Both hxs testunony and the. photographs reveal that a multrtude of problems, mcludmg poorly cut

. 3Unless otherwxse noted all references to the Busmess Regulatlon Article heremaﬁer crte the 2015 Replacement ‘
' Volume : . P e A



P
v

.

and ill-fitted tiles, excessive or poorly installed grout, and a gap of several inches under the ddbr.
These defec‘gs are ap;v)afentv toa laype'fsbn and, in my view, need not bé es;tablishéd by expeft
testinicmy.4 _ | |

Although Hal Marker and Robért Ciccarelli denied any defects in the work and .testiﬁéd
that they “bent over backwards” to éccpmmodate thé Claimérits’ 'Cc;ncei‘n"s I find tl_latithat the .
Claimant’s festim'ony and the photographs in Claiiﬂant;s Ex. 3 are strong evidence that the ’
Respondent left the job with the problems noted by the Claimants still in'f:existencé'. In addition,
the R_éspohdent’s failure to respond to the Claimant’s letter of March 27,'%20155, orto nﬁake an

effort to correct the defects noted, suggests a lack of good faith and leads me to question the -

' credibility of the testimony presented by the.Respbndent'.‘ 1 therefore conclude that the Claimants

have established by a preponderance of the evidence that the Respondent’s perfonngnce'ﬁnder
the contract was unworkmanlike, in;adéquate, or incomplete. |
Issues 'Re'garding Proof of Actual Loss : S

I now turn to the amount of 'tlle;aW'ard, if any, to which the Claimants are'entiﬂed. The
Fund may not compensate a claimant for consequential or ptinitive‘damages’, personal injury,

attorney’s fees, court costs, or interest. COMAR 09.08.03.03B(1). MHIC’s regulations provide

 three formulas for measurement of a claimant’s actual loss. COMAR 09.08’.03.03B(3); The

following formula offers an appropriate measurement to determine the amount of actual loss in

this case:

If the contractor did work according to the contract and the claimant has solicited
or is soliciting another contractor to complete the contract, the claimant’s actual
loss shall be the amounts the claimant has paid to or on behalf of the contractor
under the original contract, added to any reasonable amounts the claimant has
paid or will be required to pay another contractor to repair poor vyork done by the

4 Both the Cardigan proposal, C. Ex, 4, and the Heidler proposal, C. Ex. 5, contain statements critical of the
Respondent’s work. As the authors of those documents did not testify (and thus were not accepted as experts), I
give no weight to these statements.

7



onglnal contractor under the ongmal contract and complete the ongmal contract AR q

3 _‘f;less the ongmal contract pnce If the Commrssmn deternnnes that the- ongrnal E -
S .'fcontract -price is to0 unreahsncally low or hlgh to, prov1de a proper ba513 for g
I ;measurmg actual loss, th "~Commrss1on may adjust its* measurement accordmgly

IERIRELIE I

".TCOMAR_O9‘ s 03 03B(3)(c

V-ZId In. addrtlon,-'the Cardrgan PfOPOSal_Spemﬁes that the contractor w111 supply all matenals and L




.

. fixtures, whereas under the onglnal Contract, the Claimants were respon51ble for supplymg
fixtures and nearly all materials, mcludmg tile. Id. Finally, Mr. Shah testified that the Cardlgan
proposal called for the use of “high en@”_, materials and fixtures, further adding to .the price. The
Cardigan proposal is hot,preseuted in such detail as would make it possihle to cteterrnine what the
cost of 'simplyrepairing.the problems,with"the Respondehtﬁs‘work'wotrld 'be.:‘ In other Words,- the -
expansion of the scope of thework, the shift of responslibility for purchases of .muteﬁals and
fixtures from‘ homeowner to contractor, and the use of hjgh-end items allfr‘nake.vit irrrpossibie to
compare the Cérdigan proposal to the ContraCt ina méaningful way. On‘the recorrl before rhe,
there is.no plausible analysrs by whrch to make an “apples to apples” companson between the
two documents Without relying on raw speculation, whrch I decline to do, the Cardigan -
pr0posal provides no evidence of the Claimants’ actual loss. o

The situation regarding the Heidler proposal rs much the same. Cl. Ex. 5. Heidler
provided an estimate of $12,850.0Q. Although substantially lower than the Cardigan estimate, it
is still over twice that of vth'e original Contract price. 'As with the Cardigan proposal, the Heidler
proposal requires the contractor to suppiy materials and ﬁxtures, including vanities, vanity tops,
mirrors, light ﬁxtures, paint, and tile. Although contemplating more “medium-grade” materials
then the Cardigan proposal, it is no more possible to compare the Heidler proposal with the
Contract than it is to compare it wrth the Cardlgan proposal. As with the Cardrgan proposal the
Heidler proposal is not broken down in sufficient detail to allow one to determme what costs

would be attributable to simply repairing the Respondent’s missteps and which costs result from



: the fundamental dlfferences between the two documents I therefore conclude that the Herdler S » ‘ -

o c"“z'proposal does not prov1de ev1dence of the amount of the Clalmants Iactual loss

g PROPOSE ONCLUSION OF LAW

L s I"conclude that the Clatmant has fatled to'estabhsh by a'preponderance of the ev1dence an

o actual and'.compensable loss as aresult of the Respondent acts and omrsswns Md Code Ann v P ' L ;

: 8-405 (2015) COMAR 09.08.03, 03B(3)(a)

- Bus Reg §8-401

RECOMMENDED ORDER

£ the Maryland Home Improvement -

ORDER that the record an vpubhcatr !

Signatute on File

“David Hofstetter - ARSI S
Adnnmstrattve Law J udge ‘

o S Mr: Shahtestlﬁed that he and his w1fe also recetved proposals from other contractors whlch were'in the “seven
‘. .. thousand dollar range,” i.e., closer to the original Contract price::The. Claimants did not have those. proposals wnth
.o ¢ themrat the hearmg, however, ‘and he provided no details about them, I therefore: conclude that the purported
o addmonal proposals are not probatrve of the amount of the Clalmants’ actual loss S, . TR




PROPOSED ORDER

WHEREFORE, this 10" day of April, 2017, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Buce Cuaclerlivestt

Bruce Quakenbush
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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