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STATEMENT OF THE CASE
On March 2, 2016, Carl Hunt and Janice Hun.tl (Claimants) filed a claim (Claim) with the
Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund) for'reir'nbursément ,
of $8,907.00 in alleged actual losses suffered as a result of a home improvement contract with |
Bertram Lebhar, IV, trading as The Atlantic Remodeling Corporation (Respondent).

I held a hearing on November 21, 2016 at the Office of Administrative Hearings, 11 101

Gilroy Road, Hunt Valley, Maryland 21030. Md. Code Ann., Bus. Reg. §§ 8-312(a), 8-407(e)

' Janice Hunt made an oral motion to be attached as a party to the case without objection from the Fund. Having

found that Mrs. Hunt is an owner of the property in question and there would be no prejudice to the Respondent, [
granted her motion to be attached as a party to this case. |



. (2015) The Clalmants represented themselves EI‘IC B. London Assrstant Attomey General : :
" 'Department of Labor Llcensmg and Regulatlon (Department), represented the Fund After |
wa1t1ng ﬁfteen mmutes for the Respondent or § someone to represent hxm to appear, I proceeded

3 w1th the heanng in his absence I determmed that the notrce provrded to the Respondent was .
.‘ - ‘proper Md Code Ann,, Bus Reg §§ 8 3 12(h) 8-407(a) (2015), Code of Maryland
- . .'Regulattons (COMAR) 28 02 01 23A | |
| The contested case prov1sxons of the Admuustratlve Procedure Act the Department’ ;. '
a hearlng regulatrons and the Rules of Procedure of the Ofﬁce of Adrmmstratwe Heanngs govern
:procedure in thlS case. Md Code Ann State Gov t §§ 10-201 through 10-226 (2014 & Supp |
) ':2016), COMAR 09 01. 03 COMAR 28 02 01

ISSUES

o St D1d the Clatmants sustam an actual loss compensable by the Fund asa result of R L

: .the Respondent’s acts or omlssmns

- 2 B If s, what is| the amount of that loss‘7 S

L = SUNIMARY OF THE EVIDENCE
| "-’Exhlblts R R ETAEE

- admrtted the followmg CXhlbltS on the Clalmants behalf

o Clmts Ex 1- Home Improvement Contract, dated May9 2015
* . Clmts. Ex. 2 - Check #5404, dated May 9, 2015 - ; .

K * Clmts. Ex. 3 - ‘Cancellation’ Letter, dated May 12, 2015

~ Clmts: Ex. 4 - Letter to Claimant from Respondent, ¢ dated May l2 2015
- Clmts Ex 5 Complamt Form, dated November4 2015 '

No exh1b1ts were. offered on the Respondent s. behalf

o : Unless otherwnse noted all references to the Busmess Regulatlon Artlcle heremaﬁer ctte the 2015 Replacement
Volume
¥ Notices of the hearmg (Notlces) were malled to the Respondent at his address of record by cemﬁed and regular, :
first class mall on July 27, 2016. COMAR 09.08.03. 03A(2). The July 27,2016 ‘Notices were. returned as: °
undeliverable.. ‘A second Notice was sent to the Respondent’s last known home address listed with the State .
L Department of Assessment and Taxation by both certified and regular, first class mail on September: 20 2016

o L 'COMAR 09 08 03. 03A(2) The September 20, 2016 Notlces were not retumed as undehverable o

.‘2‘ .



1 admitted the following exhibits on behalf of the Fund:

Fund Ex.1- Notice of Hearing, dated September 20, 2016 .

Fund Ex.2 - Real Property search, dated September 19, 2016

Fund Ex.3 - Email to Sandra L. Sykes from Eric London, dated September 19 2016
Fund Ex. 4 - Hearing Order, dated May 18,2016 -

Fund Ex. 5 - Respondent’s Licensing History, dated August 30, 2016

Fund Ex. 6 - Home Improvement Claim Form, dated March 2, 2016

Fund Ex. 7 - MHIC Letter to the:Respondent; dated March 16, 2016

Testimony
The Clajfnants te_sﬁﬁed on their behe.lf and'.did not present any additional(witr'lesses. o
Neither the Respondent nor the f‘u’nd presenied any _witnésses. |
| . PRQPOSED FINDINGS ‘OF?FACT_': ST
1 find the following facts By;'a pfeponderénce ,°f 'the."e\'/ide_,ﬁce':_-'
1o Atall times‘relev.ar‘it?'to the subject of this hearing;~the Respondent was a licensed
home improverne;lt contractor under MHIC license numbers 01-66422‘ and (55-120999.
2. OnMay9, 2015, the Claimants and the Respondent entered into a contract to
perform the following work ai the Claimgnts’. home located at 611 Si;mg‘old- Road, Reistefstewn,
MD 21136: | |

- Tear off existing 1 layer(s) of shingles S
Install Certain Teed Diamond Deck Synthetic underlayment
Install F4.5 Drip Edge on complete perimeter of the roof
Install CertainTeed WmterGuard on all Gutter lmes valleys and
protrusmns
Install shingles — CertamTeed Archltectural Color Colomal Slate
Install/do not Install Shingled Ridge vent:
Reflash all necessary areas
Removal of all job debris
50 year manufacturer’s warranty
50-year labor warranty

3. The contract approximate start and completion dates were May 23, 2015 and June

6, 2015 respectively.



Qo : _-that they were m breach of the May 9~' 2015 home 1mprovement contract




14. The. Respondent never performed anvaork on the May 9, 2015 home . |
improvement contract ' | " . |

15. On March 2 201 6 the Clalmants ﬁled a Clarm w1th the MHIC requestmg
relmbursement of $8 907 00 from the Fund | | .

DISCUSSION

In'this case, the Clarmants have the burden of provmg the vahdrty of therr Claim by a.
preponderance of the evrdence Md. Code Ann State Gov’t §10-217 (2014), COMAR
.09.08.03.03A(3).4- “[A] preponderance of the ev1dence means such ev1de‘nc’e which, when ..
consrdered and compared with the evidence opposed to it, has more convmcmg force-and -
produces . a belief that it is more hkely true than not true.”” Coleman v, Anne Arundel Cly.
Police Dep't., 369 Md 108 125 n. 16 (2002), quotmg Maryland Pattern Juty Instructions 1 7
(3rded. 2000)

An owner may recover compensatlon ﬁom the Fund “for an actual loss that results from '
an act or. omission by a hcensed contractor . Md Code Ann Bus Reg § 8-405(a) see also
COMAR 09.08.03 03B(2) (“actual losses 1ncurred asa result of mrsconduct by a llcensed
contractor”), Actual loss “means the costs of restoratxon repair, replacement or completron that
arise from an unworkmanllke 1nadequate, or mcomplete home i rmprovemen ”:Bus. Reg § 8-401.
For the following reasons, I find that the Clarmants have proven eligibility for compensatxon

Without dlspute the Claimants and the Respondent entered mto a home im'provement
contract on May 9, 2015 to perform work on the Clalmants home located at611 Sungold Road,
Reisterstown, MD 21136. It is uncontested that the total contract pnce on the home

improvement contract was $26,721.00 and that, on May 9, 2015, the Claunants pald the

Respondent an $8,907.00 deposit on the contract. Additionally, 1t is unchallenged that the
’ |

* As noted above, “COMAR? refers to the Code of Maryland Regulations.
5



id ) ;the contract he.refused to return the Clalmants

; : Or,-

ey compensatxon from the Fund '

1on in the 'contract tlmely cancelled the contract by

d that 'althoug the Respondent d1d not perform any work on

inal 1t 1s also unchallenge

,907 00 deposrt Accordmgly, I am satlsﬁed

kl

:$8

O that the Clalmants estabhshed a compensable actual os_;_‘because of the Respondent s omlsswn -

in: thls case, :refusal to refund the Clalmants $8 907 00 deposrt after the Clarmants tlmely

cancellatlon of the May 9 2015‘home unprovement contract Md Code Ann Bus Reg

,§ 8-405(a) See also COMAR 09 08 03 O3B(2) I thus ﬁnd that the Clalmants are ehg1ble for

3):! nless 1t determmes that a. partlcular claim requlres umque m as uremen
e Commsswn shall measure actual loss-as'follow: " e

Y@@l the contractor abandoned the: contract=w1thout domg;any work the R
_clalmant’s actual loss, shall be'the amount whlch the clalmant pa1d to the RIDSE AR

EEI AR P
cii tuc Clauu

| .' :snau be the amount, Whl

' (c) If the contractor d1d work accordmg to the contract and the’ clatmant has\ b T
ohcrted or is soliciting ¢ another contractor. to complete the contract ‘the clannant’
* actual loss shall be the: amounts the claimant has. paid to oron ‘behalfof the: -~
“Contractor under the ongmal contract, added to-any reasonable. amounts ‘the: . .
. claimant has paid or will be. fequired to pay: another contractor to'répair poor. wor

- done by. the original contractor under the ongmal contract and complete the -
: orlgmal contract, léss the ongtnal contract price:. If the Comm1ssron determmes
“that the original contract price is t00: unreallstlcally lowr or: hlghto prov1de a’
.. proper basis for measuring: actual loss, the Cornm1ssron may adJust xts L Y s Nt
S .'measurement accordmgly . Vs SN




In thls case, COMAR 09. 08 03. 03B(3)(a) is not totally apphcable because the Clalmants
tlmely cancelled the home improvement contract before the Respondent had an opportumty to |
abandon it.’ COMAR 09.08.03.03B(3)(b) is not apphcable because theRespondent- did not
perform any work under the contract L1kew15e COMAR 09 08 03 03B(3)(c) is also |
mapphcable because the Respondent d1d not perform any Work under the contract |

The F und suggested that the ev1dence presented by the Clalmants estabhshed an actual
lossasa result of the Respondent’s acts or omlssmns asa home unprovement contractor which
'may Justlfy a umque measurement of actual loss as prov1ded by COMAR 09 08 03 03B(3) In-
this case, the Clalmants entered mto a home nnprovement contract with the Respondent on May-
-9, 2015 and paid an $8, 907 00 dep051t on the contract the same day The contract prov1ded that
the Claimants could cancel the contract pnor to midnight on May 13, 2015. The Clalmants ’
| tlmely canceled the contract at noon on May 13,201 5 and the Respondent refused to refund the
'Clalmants $8, 907 00 deposu Accordmgly, the Fund argues that the $8,907.00 deposu is the
' Clalmants actual loss and should constltute the amount awarded from the Fund. I agree wrth the
Fund and recommend that the F und award the Clalmants for an actual loss sustamed in the
amount of $8,907.00. | | |

' PROPOSED CONCLUSION OF LAW

I conclude that the Claimants have sustamed an actual a.nd compensable loss 0f $8,907.00
asa result of the Respondent's acts and omissions. Md. Code Ann Bus. Reg §§ 8-401, 8-405
(2015).

RECOMMENDED ORDER
I RECOMMEND that the Maryland Home Improvement Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimants
$8,907.00; and



ORDER that the Respondent is. 1nehg1ble for a Maryland Home Improvement

‘ ' Commrssron hcense until the Respondent rermburses the Guaranty Fund for all momes d1sbursed7 Sl

. under thrs Order, plus annual 1nterest of at least ten percent (10%) as ; set by the Maryland Home
| Irnprovement Commrssron, and -

ORDER that the records and pubhcatrons of the Maryland Home Improvement

- ‘;'Commrssron reﬂectthrs declSlon S e Slgnature on Fl'e

& e

CFebmary17.2017 - o
. Date Decision Issued - . - - ... - Kerwin'A. Miller, Sr. '

o Adrmmstratrve Law Judge

. KAM/AIm - -
#166775 .

" % See Md. Code Ann., Bus, Reg.§ 8-410(a)(1)(ii); COMAR 09.08.0120: .~ .



PROPOSED ORDER

WHEREFORE, this 10" day of April, 2017, Panel B of the Maryland
Home Improvement Commission approﬁes the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Pr;;pos_ed 'Order. will become final at the end Iof the twénty '
20) 'day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Puece Cuaclerliuslt

Bruce Quakenbush
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



