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STATEMENT OF THE CASE

" On April 5, 2016 the Clalmant fi led a clalm against the Maryland Home Improvement
Commission (MHIC) Guaranty Fund (Fund) for actual monetary losses’ allegedly suffered asa
result of the inadequate, incomplete, or ‘unworkshanlike home 1mprovement project performed by
the Respondent, d/b/a Quality Home Improvements, LLC (Respondent).{ On May 18, 2016, the
MHIC ordered the Claimant should have a hearing in order to establish ITiS eligibility for an

award from the Fund.
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On November 23,2016, I conducted a hearing the Office of Administrative Hearings
(OAH) in Hunt Valley, Maryland.' Md. Code Ann., Bus. Reg. §§ 8-312(a), 8-407(e) (20-1-5). The
Claimant represented himself. ,Brian Lasrman, Esquire, represented the Respondent, who was |
present. Hope‘ S,a'chs, Assistant AttorneyGeneral, Departnm_nt of Labor, Licensing and - - -
Regulatron (DLLR), represented the Fund. |

The contested case provrslons of the Adrmmstratrve Procedure Act, the DLLR’s hearing .
regulatlons and the Rules of Procedure of the OAH govem this case. Md.-Code Ann., State
Gov’t §§ 10-201 through 10- 226 (2014 & Supp 2016); Code of Maryland Regulattons

(COMAR) 09.03.01 and 28.02.01.v

ISSllES
1. Did the Claimant sustain an actual moneta_ry loss, compensable byvthel Fund-, asa -
result of the Respondent’s acts or orrriseions as a.home improvernent contractor; and,
: rf 50, | |
2 What is the amount of that loss‘7
_ SUMMARY OF THE EVIDENCE
E)rhibits
I admrtted the followmg exh1b1ts for the Clarmant |
CL1: The Clalmant’s March 29, 2016 letter to Thomas Marr o
S C_l; 2: 'March 28 2016 Home Improvement Clarm F orm
» Cl. 3. Undated estrmate Sunscape Deck Bullders LLC
. Cl. 4: . vDecember 3, 2015 Complamt F orm.
| . .CL 5 Photocopies of cancelled checks

Cl. 6:- June 5, 2015 Contract



CL 7: September 5, 2015 Change Order
- CL. 8: Photographs.
I admitted the following exhibits for the Respondént:
Resp. 1: Undated photograph.
Resp.2:  August 2, 2015 'Insp“ect,ion Report .-

I admitted the following exhibits for the Fund:

Fund 1:' Notice of Hearing, issued July 27, 2016

Fund 2: The Respondent’s licensing history - |

Fuﬁd.3: - MHIC’s April,l 1, 2016 letter to the Respondent, w1th attachments
Testimony | . . '

The Claimant testified. The Respondent testified. The Fund did not present any

witnesses.

FINDINGS OF FACT

I find the following facts by a preponderance of the evidence: .

1. At all relevant times, the Respondent was a home improvement contractor licensed by

MHIC.

2. On June 5, 2015, the Claimant entered into a contract with the Respondent for the -
Respondent ‘to perform home improvement work at the Claimant’s residencg at 9715
Deep Smoke, Columbia, Maryland.

3. Under the contract, the Respondent was to do the following:

* Remove existing deck boards and rails
* Remove existing gazebo
* Remove existing deck steps and step stririgers

* Install new deck boards, new rails and new step stringers



"o Install niew patio pavers in lower deck area - . .
" % Constrict srnall knee wall in cotner of lower deck-area " -

o Install lightson steps

Sl o Install cap hghtlng

L e Construct new planter boxes

4 The total contract pr1ce was $35 500 00:- The contract pnce was to: be pald in the :

followmg mstallments

'fDeposu due at contract: 31gmng ' : - $11,83300 - :

o 'ilAmount due upon removal of the deck : $.131.,‘vg“33";’(‘)_'0“7 S

R Amount due upon mstallatwn of pavers - $6, 000 '00{‘ S

E ,TAmount due upon completxon of the Job $5 8 34 00 |

o 5. Under the contract the work was to commence upon the dehvery of the new deck _ﬁ .

o 'boards and would take approx1mately two to two-and-a-half weeks to complete

Lo 6 The Clalmant pa1d the $11 833 00 dep031t on June 5 2015

T ‘{7-. . The Respondent commenced work on the prOJect someturne in late J une 2015

8 The Respondent removed the ex13t1ng deck boards and ralls by June 26 2015 Upon .

LT : domg so, the Respondent dlscovered that some of the underlylng JOlStS (01' S“PPO‘Jt

: 'beams for the deck boards) were. damaged and would hkely need to be replaced o o

. before the new. deck boards could be 1nstalled
- 9 On July 6, 2015 the Clalmant pa1d the Respondent $5 000 00 wh1ch was only a

B partlal payment for what was due upon the removal of the ex1st1ng deck boards and o

B ratls

4 10 The ongmal contract d1d not call for the Respondent to replace any of the: ex1st1ng

_]OlStS, but the Respondent recogmzed that as a result of ordmary wear and tear, 1t was



likely some joists Woul_d need to be replaced after the olcl deck bonrds.Wefe removed.

The Respondent replaced' some of the joists sometil'nefin July 2015.!

11. The Reépond'ent removedthe existing gazebo.

- 12. The Respondent d1d not remove the steps and step strmgers at the commencement of

the prOJect because the steps were needed to access other parts of the deck whlle the

work was being performed

13. The Claimant was concerned about the‘qiiality of the ReSpondent’s worlc'related to

the replacement of some of the _]OIStS and, as a result, axranged for an mspectlon bya

Howard County bulldmg mspector The inspection fook place on August 2, 201 5.

The Respondent was not notlﬁed the i mspectlon was scheduled nor was the

Respondent or a representative for the Respondent present during the inspection.

*14. Bill Blotzer, who ¢onducted the inspection, noted the following deficiencies:

Need clean notches with solid. bearing for joists resting on beam -

‘Need joist hangel's on ledger board

Stairs need additional snpports at top and additional stringers if widened

‘Need additional beam at window cantilever

Need additional joist at French door
Existing gazebo beam to be re-framed

Need additional leg bolts in existing ledger board

. Need additional support at base of stairs

Need to properly support new section of lower deck at bottom of stairs

Need to extend beam alongside of stairs out further to support the end joists

! Neither party explained to me how many joists required replacement or how many joists the Respondent replaced.

5



- 15. The Clalmant presented the 1nspectron results to. the Respondent sometlme between
B August 2, 2015 and September 5 2015
: 1 6 As the Respondent beheved the deﬁcrencres noted in the rnspectron report went
- ‘1,;, SRS v:beyond the scope of the ongmal contract partrcularly the 1tems related to the wmdow
: _"_,cantrlever the gazebo reframmg and the complete re-frammg of the deck he
'ilsubmrtted a change order to the Clarmant m the amount of $6 800 00 for the cost of
- ,v abatmg the deﬁcrencres The Respondent submrtted the change order on September 5,
r._.,:.zo15 | A o
N 17 As a result of. the August 2 2015 mspectron report and the Respondent’s subm1351on
of the $6 800 00 change order on September 5 2015 the Clarmant tenmnated the
' contract | | | ' |
o 18 The Clarmant obtamed an estlmate from Sunscape Deck Bmlders, LLC (Sunscape) to | '
= complete the deck and stalr replacement Sunscape estrmated the cost of completely |
- ' : 4' | 2 replacmg the deck 1nclud1ng the JOlStS and the starrs to be $45 955 00 B

P DISCUSSION
) Legal Framework : e

e ., In thrs case the Clarmant has the burden of provmg the valrdlty of hrs clarm by a -
. prepond rance, of the ev'denf'e Md Code An_n Qtate Gov t §10 ?17 (2014) COMAR
| ._A09 08 03 03 A(3) “[A] preponderance of the ev1dence means such evrdence wluch when

e consldered and compared w1th the ev1dence opposed to 1t has more convmcmg force and

o ,- produces .a behef that 1t 1s more lrkely true than not true ”, Coleman V. Anne Arundel Cty

: 'Polzce Dep 't 369 Md 108 125 n 16 (2002) (quotlng Maryland Pattern Jury Instructzons 1 7 (3d

e ;ed 7000))

;’2 The Respondent explained that “re-frammg” the deck: would mclude removmg both the deck boards and all the
N underlymg support beams and. replacmg both ' E :



"'An owner may recover cOmperlsation from the Fund “for an actual loss that rest;lts from.
an act or omission by a licensed contractor.” Md. Code;Ami., Bus. Keg. § 8,-405(a)‘ (2015);3 ‘see
also COMAR 09.08.03.03B(2) (“actual losses .. 1ncurred asa result of misconduct by a 4
. llcensed contractor”) Actual loss “means the costs of restoratlon repalr replacement or .

completlon that arise ﬁom an unvtorkmanhke madequate or mcomplete home 1mprovemeht o
" Bus. Reg § 8-401 For the followmg reasons 1find that the Clarmant has not proven ehglblhty '
for compensation.
Arguments of the Parties

The Claimiant argued the ReSpondent failed to perform adequate work on the replacement

of his deck as called for under the contract entered into between the parues Spec1ﬁcally, the
Claimant asserted that he had a verbal agreement with- Kyle Jamison, the Respondent’s project
manager, for the Respondent to perform a cOmplete re-framing of the deck; including the -
replacement of all the joists, once it was clear that the joists were more damaged than either the
Claimant or the Respondent anticipated at the start of the project. The‘Claimant'was‘ﬁlrther
concerned that the Respondent failed to obtain the necessary oermits to perform work on the
deck, even though the Claimant asked at the commencement of the project if permits were
required. As support for his position the Respondent’s work‘was inade'cjuate and unworkmanlike
the Claimant pomted to the August 2, 2015 mspecnon report, in whrch Inspector Blotzer noted
nine areas of deficiency and declined to pass the project as meeting building code standards. The
Claimant testified he felt it “unfair” of the Respondent to submit the $6,800.00 change order to
repair the deficiencies because, from the Claimant’s perspective, the deficiencies were the
Respondent’s fault. He terminated the contract because he felt he could no longer trust the

Respondent or his company.

? Unless otherwise noted, all references to the Business Regulation Article hereinafter cite the 2015 Replacement
Volume.



For hrs part, the Respondent drsputed that the scope of the contract mcluded the complete -

re-frammg” of the deck, whrch would requrre the. removal and replacement of not: only the deckf-‘ L

boards and rmls but many. of the underlymg support beams (1 e.; jOlStS) The Respondent

' : 1nd1cated the Clarmant kept changmg hrs mrnd about what he wanted for example swrtchmg

o Vfrom the 1nstallat10n of pavers for the lower deck to deck boards The Respondent demed that the
‘cornplete replacement of the Jorsts was erther exphcrtly part of the ongmal contract or an |
o ‘1mpl1ed part of. the orrgrnal contract Accordmg to the Respondent Mr J amrson drd not have .
. authonty to make such representatlons to the Clarmant The Respondent acknowledged that due
: to ordrnary wear and tear 1t was hkely some of the 101sts would need replacmg once the deck
: "boards were removed but the actual damage to the _]OlStS was far more extensrve than the

'Respondent antrcrpated As a result any work that mvolved the complete replacement of all the B

o Jorsts should have been the subject of a change order, as the replacement of all the jOlStS was

: never contemplatcd in the or1g1nal contract
Addrtronally, the Respondent was troubled by the Clarmant s decrsron to schedule an
mspectron at the property (l) when the _]Ob was not completed and (2) w1thout advrsrng the

| Respondent or provrdmg the Respondent wrth an opportumty to be present dunng the mspectron

o to provrde the 1nspector wrth any necessary context For example, the ongmal steps and step

2 - strmgers were strll in place at the tlme of the mspectron because the Respondent needed to access

.'the steps to perform the other work on the deck Thus, the removal and replacement of the steps;."‘
-' and stnngers was one of the last thrngs on the prOJect the Respondent planned to do The s

: 1nspector d1d not have that mformatron and treated the condrtlon of the steps and strmgers asa.

.A l'deﬁcrency F 1nally, the Respondent argued the September 5 2015 change order was necessary B

| because (1) some of the deﬁcrencles noted m the 1nspect10n report were out51de the scope of the'



onglnal contract, and (2) the Claimant had not made the full sécond mstallment payment that
was due upon the removal of the deck boards. |
Analysis |

The facts of this case underscore the 1mportance of reducing the parties’ intentions under
a conteact to wntmg at a]l phases of negotiation related to a project. The Fund is correct that the-
resolution of this case nlrns on which version of events is more credible — the Claimant’s
assertion the complete re-framing of tﬁe deck was part of the original contract and the |
Respondent dida poor job fuiﬁlling the contractual terms, or the Respondent’s asse‘rﬁon he was
' “ only responsxble for replacmg the deck boards and the so-called deﬁclenmes were because the
Respondent was in the mlddle of workmg on the project when it was 1nspected Taking the -
totality of circumstances and the complete record into consideration, I find the Respondent’s
version of events to be more credible that (1) the complete reaﬁaminé of the deck was not
contemplated by the original contract or verbally agreed to Aby the- Respondent; and (2) the
Respondent’e work has not been shown to be inadequate or unworkmanlike. v |

The Respondent conceded that-With a project such as this oee, where an overlying surface
— such as deck boards or roof shingles — is removed, there is always the possibility that some of
the supporting framewerk might be damaged, due to ordinary wear and tear, or even the removal
of the surface. The Respondent further acknowledged that any such latent defects would likely
need to be corrected before the new surface is applied or installed in order to ensure the overall
integrity of the structure. The parties agree that the damage to the undexflying joists was far more
extensive than either party anticipated. As the damage was far more extensive than anticipated, it
is reasonable to expect the cost of correction to also be greater than ant'iciﬁated or already
budgeted for under the original contract. I find it more likely than not that where the damage was

much greater than anticipated, and thus the cost of correction was likely to be much greater than
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planned, a prudent contractor would initiate a change order specifying the increased cost and
Sdope of the wurk.

I am not persuaded by the Claimant’s assertion that Mr. Jamison, acting as the
Respondent’s representative, entered into a verbal agreement to undertake a greater abatement
than anticipéted and did so without first consulting with the Respondent. It was not a mere
handful of joists in need of replacing; it was, apparently, a substantial number of them.” I find it
difﬁcult to believe the Respondent would commit to performing significant additional work
without ensuring, in writing, that both the scope and the additional cost of the work were
understood and agreed to by the Claimant. Furthennore, the Claimant did not produce Mr.
Jamison asa witness to testify about the alleged verbal agreement to completely re-frame the
deck, nor did the Claimant produce any documentary evidenf;e to support the assertion that he
and Mr. J. axnison had such an agreernent, such as an invoice for additional, new joists.'

| Even if, for the sake of argumént, [ assume thé Claimant and Mr. Jamison had reached a
verbal agreement for the Respondent to replace not only the deck boards, but all the underlying
joists, I do not find the Claimant has demonstrated that the Respondent’é work was inadequate or

| unworkmanlike. The parties agree the damage to the underlying joists was extensive. The
Claimant produced no satlsfactory evidence to demonstrate that the problems related to the _]OlStS
whlch were seen by the 1nspector on August 2 2015 were the result of the Respondent s
handiwork. Sévcral of the joists were already damaged 01j otherwise unusable when the deck
boards were removed. I have no way of knowing if the deficiencies observed by Inspector
Biotzer were a result of the already-unsuitable condition of the joists, or, alternatively, because
of acts or ofnissions of the Respondent in replacing some of the joists or in removing the original

deck boards. The Claimant did not produce the testimony of an expert who could, to a reasonable

4 As noted earlier, neither party advised me how many joists needed to be replaced.

10
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degree of professional cehtainty, say the cbhdition of the joists was related to the Respondent’s
work. The Sunscape estimate is not helpful in this regard because (1) it involves a scope of work
well beyond that of the original contract, and (2) no one was present fror‘n Stmscape t.o‘ testify -
that.the “poor condition of the joists” (CI. Ex 3. )'wés due to the Reepondent’s .work
performance In the absence of'a showing by the Claimant that it is more llkely than not that the
deﬁ01enc1es observed related to the joists, in the August 2, 2015 inspection were due to
1nadequacxes in the Respondent’s work, I cannot recommend an award to the Claimant from the
Fund. |

“Additionally, I do not find the _Claimant has demo_nstrated that the WOrk was inc_oniplete :
because of the Respondent’s refusal or feilure to eomplete the work. The Respondent was willing ,
to 'abate the deficiencies cited in the insﬁection report, if the Claimant had been willing to both
accept the change order and 'pey the balance of the second installment, which was due after the
Respondent removed the deck boards. The Claimant terminated the contract and thue did not
give the Respondent the opportunity to complete the project. |

I'am further not persuaded an award to the Claimant from the F und is appropriate

because of the deficiencies observed, related to the steps and step stringers, on August 2, 2015.
The Respondent explained the steps were left for last in terms of demolition and replacement
because they were needed for access to thie rest of the project. The steps were not completed on
August 2, 2015; their removal and replacement had not even been statrted by the Respondent. To |
the extent the inspector observed problems with the steps, the problems were of a pre-existing

nature and not a result of the Respondent’s inadequate or unworkmanlike performance.
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PROPOSED CONCLUSION OF LAW :

I conclude that the Claunant has not sustamed an actual and compensable loss as.aresult:
: “ of the. Respondent’s acts and omlssrons Md Code Ann Bus Reg §§ 8- 401 8 405 (2015)
RECOMMENDED ORDER
I RECOMMEN D that the Maryland Home Improvement Comm1ssron |
ORDER that the- Maryland Home Improvement Guaranty Fund DENY the Clalrnant s,
.clarm, and , - e |
” ORDER that the records and publ1catrons of the Maryland Home Improvement

, Co,rmmssmn reﬂect this decrsron, .

Slgnature on File

e T o~
' DateDecision[ssued ~~ ~ - Tatonyd@/Dmgm YT
R ' Adrmmstratlve Law. Judge
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PROPOSED ORDER

WHEREFORE, this 10" day of April, 201 7, Panel B of the Maryland
Home Improvement Commissiqn approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day ﬁeriod. By law the parties then have an additional thirty (30) day period
during which they maj filean appeal to Circuit Court. |

Bruece Cuaclerbish

Bruce Quakenbush
Panel B '

MARYLAND HOME IMPROVEMENT COMMISSION
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