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I held a hearing on November 2, 2016 at the Office of Administrative Hearing (OAH),
located in Hunt Valley, Maryland. Md. Code Ann., Bus. bReg §§ 8-312(a), 8-407(e) (2015). The
Cla'rmant represented himself. Eric London, Assrstant Attomey General, Department of Labor,
Li,censing.and Regulation (Department), represented the Fund. The Respondent represented
hin:lself

~ The contested case provrsrons of the Administrative Procedure Act, the Department’s.
hearing regulatrons, and the Rules of Procedure of the Ofﬁce of Administrative Hearings (OAH)
govem procedure in this case. Md. Code Ann., ‘State Gov't §§ 10-201 through 10-226 (2014 &

Supp. 2016); Code of Maryland Regulatrons (COMAR) 09.01 03 COMAR 28.02.01.

ISSUES
1. Did the Claimant sustain an actual loss compensable by the Fundasa result of the
' Respondent s acts or ormssrons"
2. If so, what is the amount of that loss" L

UMMARY OF THE EVIDENCE

Exhibits

I admrtted the followmg exhrbrts on the Claunant ] behalf
Chnt. Ex. 1- Clatmant s contract w1th the Respondent October 17,2014
| | Clrnt Ex.2- Invoice and recerpt for $130§6.00 down payment, October 17, 2014
- Clmt Ex.3- Six photographs _ | '
| C:)lrn't..Ex. 4 - Commumty Concrete Restoratron, Inc. Proposat April 27, 20 16
Cllmt. Ex.5 . Commumty Concrete Restoratron, Inc. invoice, July 13,2016
Clrnt; Ex. 6 - Photograph of wall prror to Respondent’s renovations

Clmt. Ex. 7 - Photograph of basement area. after Respondent’s renovatlons
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[ admitted the following exhibits on behelf of the Fund: -
Fund Ex. 1 - Notice of Hearing,' September 1, 2016
Fund Ex.2 - Hearing Order, June 17, 2016
 Fund Ex. 3- ‘Licensing History of Reepondent October 25‘ 2016
Fund Ex.4- " Home Improvement Clalm Form, May 20 2016
The Respondent offered no exhlblts
Testlmony
| The Ciaimant testified on his own Behalf. The Res'pondent testified on his own behalf.
The Fund d1d not call any w1tnesses | | . | |

PROPOSED FINDINGS OF FACT

| I find, the following facts by a preponderance of the evidence:

1. Atall times relevant to the subject of this heaﬁng, the Respondent was a licensed

home.improvement contractor under MHIC. license number 94311. |
| 2. On or about October 17, 2014, the Claimant and the Respondent entefed intoa

contract for the installation of a sump pump and installation of drain tile and concrete to
waterproof Claimant’s basement.

3. The original agreed-upon contract price was $3,260.00, with a deposit of

4. The installation of the sump pu’mn accounted for $l,6o7.00 of the contract price.

5. The Claimant paid the Respondent the full contract price.

6. The Respondent completed the work, including the concrete work, in July 2015.

7.  The Claimant used a small window air conditioner, dehumidifier and a fan in the

basement while the concrete was drying.
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8. Six to eight weeks after the Respondent completed the contract, the Claimant
noticed that the concrete poured by the Respondent was not hardéni_ng; the concrete was éoft
with a dusty layer. Thé Claimant also noticéd cracks in the rear wall.

9. The Respondéht did not mix the qoné_refe to the manufacture;’s'speciﬁcations; he
added too much water to thé doncfete_ and the strength of th‘e,'concxfete.'was comproniised
resulting in the concrete not Setting.

- 10. . In December .2015; .the. Respondent inspected tﬁeA'congret'e and took a concrete dust
sample from the floor.
11.  In April 2016, the Claimant retained Community Concrete Restoration to examine
the Reépondent’s work and provide.an eétimafjgfté CQI’_I’C(.‘.,t.'th? problém;

12.  Community Concféte recommended removal and replacement of the concrete and

| the installation of a drain board at a cost of $_2,556'k_.9}9. |

- o 'DISCﬁSSIbN;:

In thls caée, the Clé;ij_nant Ahés,the. Burdeh of proyin.gvthe validity of his claim by a
preponde;a_nce of the evidence. Md Code Ann.; State Gov"t §10-217.(2014); COMAR - .
09.08‘.03v.v(v)3l,{5x(3).l “[A] prepgnde_rance of the,e.videnc‘e meané s.uch.ev_idencé Awhichk, \;vhen
‘clgns__i_,(_ié:r,e,_d{angl‘compar_?q:\&_ith tﬁe’ evxdence dpb@sed .tvq _it,. has .r:r1<.):re,'Cbn\'/i‘n§”ir1bg force_and. :
prqu;'xces .. ..a belief that it 1s j:nofe likely true" than not trué.” Colemdﬁ v. Anne Aruéée? Cly ,

~ Police Dep t.,369 Md. 1_03;."1:25 1. 16 (2002), qaq;ing' Maryland Pattern Jury Instructions 1:7

(3rd ed. 2000).

'As nbted above, “COMAR?” refers to the Code of Maryland Regulations. V
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An owner may,recover cOmpensation from the F u_nd “foran actu'al loss that results from
an act or omission by a licensed contractor.” Md. Code Ann., Bus. Reg. § 8-405(a) (2015), see
also COMAR 09 08 03 03B (2) (“actual losses . incurred as. a result of mrsconduct by a
llcensed contractor”) Actual loss “means the costs of restoratlon repan' replacement, or
| completron that anse from an unworkmanllke lnadequate or mcomplete home unprovement e

- Bus. Reg § 8-401 For the followrng reasons, I f'md that the Clalmant has proven ellglblhty for )
compensatlon o | |

~The Respondent was a llcensed home unprovement contractor at the t1me he entered into
the contract wrth the Clarmant In October 2014, the. Clalmant hired the: Respondent to mstall a
basement waterprooﬁng system and sump pump ata total contract pnce of $3 260. 00 The work
was completed in J uly 2015 The Clalmant testified that approxrmately six to erght weeks after

the work was: completed he notrced that the concrete installed on the ﬂoor was not hardening
and had a layer of dust on top The Claimant contacted the Respondent regardmg the i issues and
}the Respondent came to the Claimant’s home on December 2, 201 5 to look at the. work |
According to the Claimant, the Respondent stated that he had never seen anything like the
condition of the concrete and he blamed the Claimant’s use of the air conditioner and
dehumidiﬁer for the concrete’s soft and dusty condition. The Claimant testiﬁed that the
ARespondent took a dust sample of the floor and that he r never heard from the Respondent agam |
According to the Claimant, the Respondent did not offer to do any additional or remedial work,
but told the Claimant that the Claimant could personally put tile over the area or a coat of epoxy

paint.

? Unless otherwise noted, all references to the Business Regulation Article hereinafter cite the 2015 Replacement
Volume.

*The Claimant and the Respondent disagreed at to the reason that the contract took so long to complete. This was
not an issue relevant to the Claim and is therefore not addressed in this decision.
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In April 2016, the Claimant contacted Community Concrete Restoration to provide an

~ estimate to repair the cracked walls and concrete area of the floor. Community Concrete
attributed the soft concrete to the Respondent’s fallure to mix the concrete to the manufacturer’s
specifications. According to the Community Concrete’s report the Respondent had used too
much water when mixing the. concrete, which compromlsed the strength of the concrete.
Commumty Concrete recommended removmg and replacmg the concrete mstalled by the .
VRespondent. h

The Respondent testiﬁed in response to _the Claimant’s case. The Respondent attributed

. the reason for the concrete not hardening properly was because the Claimant used fans and an air
condrtlomng unit in the basement and d1d not let the concrete. dry naturally. According to the-
Respondent,.he took a sample of the concrete/dust to others in the 1ndustry and they confirmed
that the problem with the concrete was caused by the water bemg sucked out of the concrete too
qurckly The Respondent further testtﬁed that at the tlme the contract was entered into he d1d a
walk-through in the basement with the Clalmant Durlng the walk-through, he explarned what

" was gomg to be done and what to expect after the work was completed He testrﬁed that at the:
ttme the contract was entered into, he provrded the Clarmant with a pamphlet of what to expect

' whlch mcluded mformatron that the concrete should be. left to dry naturally The Respondent
.adamantly demed that he refused to offer any remedlal work to. address the. concrete issues. He
,stated that he told the Clarmant that he could block sand a small areas of the concrete to remove
| the ﬁhn and put another layer on. If it appeared that, tlus corrected the problem he would use the |
same techmque over the entrre area. On the other hand lf that techmque was unsuccessﬁll he

: would replace all of the concrete. Accordmg to the Respondent the Clalmant would not accept



any solutron other than to have all of the work tom out and replaced and he ‘was never provrded B i
wrth the opportumty to see if the block sandlng would work. -
| The Respondent also dlsputed the reasonableness of Comrnumty Concrete s estlmate
The Respondent testlﬁed that the sump pump and 1ts mstallatlon accounted for $1; 667 00 of the
- $3 260. 00 of contract pnce He estrmated that a miore reasonable pnce to remove and replace the
' concrete would be approxnnately $1 200.00. . R
| Aﬁer consrdenng the documentary evxdence and the tesumony of the Clalmant and
~Respondent I have concluded that the Clarmant is entltled to relmbursement from the Fund for -
_the followmg reasons. F irst, it is undlsputed that the concrete 1nstalled as, part of the 3
: Respondent’s waterprooﬁng system d1d not properly set The ReSpondent attnbuted the problem
to the Claimant using fans a dehurmdxﬁer and an air conditioner to assist in the drymg process -
aﬁer being mstructed to let the concrete dry naturally The Respondent’s assertion that the |
Claimant was mstructed not to use any apphances to assist i in the drymg process was not .
'supported by any corroboratmg ev1dence Although the Respondent testlﬁed that the Clalmant
was prov1ded w1th a pamphlet that explained the process, the Respondent did not produce the
pamphlet at the heanng Addltlonally, [ give significant weight to the fact that the Respondent’s
initial response to the condltlon of the concrete was that he had never seen anythmg like that
before Lbelieve that it if .was jl.lSt a» matter of the concrete drymg too qulckly'that would be" |
readily recognized by the Respondent. Additionally, I gave weight to the to the fact that the
concrete was so soft that as pointed out in the Community Concrete report, it could easily be
penetrated and gouged with a finger. This leads me to believe that there was a Signiﬁcant' _
problem with the mixture of the concrete as assessed by Community Concrete. I therefore have

given more weight to Community Concrete’s assessment that the poor condition of the concrete



was due to the Respondent’s failure to properly mix the concrete .in accordance with the -
manufacturer’s specifications than to, the Respondent’s assessment that it was due to the
Claimant’s assistance in the drymg process. - ., |
I further ﬁnd that there is insufﬁcient evidence for me to .conclude that the Claimant -
unreasonably rejected the Respondent s offers to cure the issue with the concrete The Claimant
-'adamantly demed that the Respondent made any offers to fix the problem and the Respondent
was equally adamant in hlS assertrons that he provrded possrble solutrons, but was denied the
opportumty to try and remedy his work Nelther party struck me as more credrble than the other.
| Because the Respondent bears the burden of establlshmg that he made a good fa1th effort to
address the problem with the concrete without any. W1tnesses or documents to corroborate his
_ assert1ons, he has not persuaded me on thrs issue.
B conclude that the Clatmant has establlshed that the concrete 1nstalled as part of the
Respondent’s waterproofing system was. done inan unworkmanhke manner entrthng the
Clalmant to reimbursement from the Fund
Havmg found ehglbrhty for compensatron [ now turn to the amount of the award, if any, to
whrch the Clalmant is entitled. The Fund may not compensate a'clalmant for consequential or- .
: pumtrve damages personal mjury, attomey s fees, court costs or 1nterest COMAR
g 09 08 03 03B(1) MHIC’s regulatrons provrde three formulas for measurement ofa claxmant’
: _’ actual loss COMAR 09 08 03. 03B(3) The followmg formula is generally used 1f the contractor
- d1d work accordmg to the contract and the clarmant has sohclted oris sohcrtmg another contractor
to complete the contract. Usmg this formula the clalmant s actual loss shall be the amounts the . |
clannant has pald to or on behalf of the contractor under the ongmal contract added to any.

, reasonable amounts the claunant has pa1d or w111 be requrred to pay another contractor to repau‘



poor work dOne b)r the original contractor under the oriéinal contract and cornplete.the original

‘ contract, less _the'originalvcontract pri'ce.'MHIC’s regulations offer the irnplernentation ot' a unique
measrrrernent if none .of the"offered fo'rmulas is appropriate;‘ C’OMAR lr 0908 03. 03B‘(3)(c) S

Thrs case requrres some ad_]ustment to the formula apphed when the Clarmant sollclts

. another contract to reparr and/or replace the ongmal contract. The Respondent’s contract prlce
was $3 260 00, Wthh included the 1nsta11at10n of a sump pump. The cost of the sump pump was .
$l 068 00 arid mstallatlon of the pump in the prt was $599.00 for a total of $l 667.00. The .
CIalmant agrees that the sump pump is in good workmg order and not part of his clarm The
remammg $1,593. 00 was for the mstallatron of the trench system mcludmg the concrete work
The Claimant obtained a proposal ﬁom Commumty Concrete to tear out and replace the |
concrete, plus supply and install 48-mch fabnc backed drain board at a total cost of $2,658.82.
The 1nstallat10n of the drain board was not part of the original work mcluded in the Respondent’
contract Commumty Concrete’s proposal did not separate the concrete work from the” ~ |
1nstallatron of the drain board. Accordrng to the Clalmant it accounted for $100.00 of the ~ -
contract price. The Respondent contended that $100.00 was too low of an estimate for drain
board installation and testified that a reasonable cost of removing and replacing concrete Would
be $1,200.00; the remaxmng portlon of Commumty Concrete s estimate would be attnbutable to
the additional work Thus, the Cla.rmant is entltled to $1 200 00 reunbursement from the Fund
($3,260.00 (ongmal contract price) + $1,200.00 (cost to repair and replace) $3,260.00 (original

contract price) = $1,200.00.) The Claimant is entitled to reimbursement from the Fund in this

amount.



PROPOSED CONCLUSION OFﬁL‘AW.

I conclude that the Claimant has sustained an actual and compensable loss $1,200.00 as a
result of the Respondent's acts and dmissjons. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405 .

(2015); COMAR 09.08.03.03B.

RECOMMENDED ORDER

1 RECOMMEND that the Maryland Home Improvemenf Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$1,200.00; and - | |

: ORD_ER that the Respondent is ineligible for a Maryiand Home Improvement
Commission license until the Respoudent reimburaes the Guarauty Fund for all monies disbursed
under this Order, plus annual interest of ten percent (10%) as set by the Maryland Home
Improvement Comm1ssmn, ‘and | |

ORDER that the records and pubhcatlons of the Maryland Home Improvement

Commission reflect this decision.

Signature on FiIe

 December 29, 2016 -
Date Decision Issued : ‘ _ Geraldine A. Klauber :
. : : Administraiive Law Ju

GAK/sw
# 165680

4 See Md. Code Ann., Bus. Reg. § 8;410(a)(l)(iii)‘ (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 15" day of February, 2017, Panel B of the Maryland
. Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty

(20) day period. By law the pa}'ties then have an additional thirty (30) day period

e duringwhichtheymayﬁle an appeal L0-CIrctit COUFL, —— -~ reeee e o e e e s e =

Sachchide Gupta

Sachchida Gupta
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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