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STATEMENT OF THE CASE .
On September 6, 2017, Julia Pontmg (Clalmant) filed a clann (Clalm) wrth the Maryland
Home Improvement Commission (MHIC) Guaranty Fund (Fund) for rennbursement of an actual
loss suffered as a result of a home improvement contract with Ira Libowitz, trading as Columbia
Home Contractors (Respondent). On September 7, 2018, the Department of Labor, Licensing,

and Regulatlon (Department), MHIC, issued a Heanng Order and referred the matter to the

Office of Administrative Hearmgs (OAH) to hold a hearing.



On January 18, 2019,1 convened the hearing as seheduled at the Largo Government
Center, 9201 Basil Court, Largo, Maryland 20774.. Md. Code Ann., Bus. Reg:
8§ ’8’-3 1'2_‘(:«.'1),'8-v407(e)'(2015.)-.l The Clarmant represented heraelf. The Reepondent was
o represented by.David J. ‘Hi"rsch,: Esquire. The Fund was represented by Andrewj . Brower, -
- Ass1stant Attorney General. | | |
| The contested case provrslons of the Admrmstratlve Procedure Act, the Department’s .
, heanng regulatrons and the Rules of Procedure of the OAH govern procedure in thrs case. |
| Md. Code Ann State Gov’t §§ 10-201 through 10-226 (2014 & Supp. 2018); Code of .
Maryland Regulatrons (COMAR) 09 01.03; and COMAR 28.02.01. -
ISSUES :
1. Did the Claimant sustain an actualloss compensable by the Fund asa .fesult,Qf the
_.,t..Respondent’s acts or omi’satons? R _;, o i

2 If so, what is the amount of that loss‘7

" : SUMMARY OF THE EVIDENCE
EXhlbltS |
- .Unless otherwrse 1ndlcated I admltted the followmg exhlblts on behalf of the Clalmant |
Rt _'Complamt Form, MHIC dated May 10,2017 ' '
| CL 2: _ Contract between Clatmant and Respondent dated July 21, 2003 Ll
CL 3 ,Change in Contract Form, dated August 27 and 28,2003 -

- CL4 : Tower Federal Credrt Umon, Transactrons and Summanes, dated October 1 through

"“October 31, 2003 S : o S -

CLS5 ~Four photographs of the Clannant’s mtenor roof
CL6 - Contract between Clarmant and Natlons Home Remodelers, Inc. (N atrons Home) dated
Apnl 25,2017 ' ‘ : : ,

! Unlese other_wise noted, all references to the Business Regulation Artiete hereinafler cite the 2015 volume.



g CL';7 Photocopy of Clarmant’s personal check numbers 3231 and 3224 dated May 31 2017
- and Apnl 28,2017, respectrvely, pald to Natrons Home '

CL8 - Letter from Respondent to MHIC dated July 26 2017

CL9 - (Not Admrtted) Letter from Clarmant to MHIC dated July 30 20172

. chl,i_o Claim Form, MHIC dated August 30"'2017

“CL 1 l (Not Admrtted) Letter from Henry Hentzmen Presrdent of Natlons Home, dated J anuary A} S
I 162019 g o .

CL '12 (Not Admrtted) Vldeo of Natrons Home mspectmg the Clalmant’s root4
1 admrtted the followmg exh1b1ts on behalf of the Respondent

RP 1 Respondent’s typed-wntten notes of contract terms contamed on the contract dated July L
212003 o = Loene e : o L

. RP2 Respondent’s Cost Sheet for contract wrth Clalmant for dates August 12 and 14 2003
and September 12'and 21; 2003; Roof Center Invoice, dated August 12,2003; ‘Prompt
Inc. Invoice, dated August 14,2003, RCG Innovations, Inc. Invoice, dated. September 12,
2003, Home Depot Invoices; dated September 12 and 13,2003, and In & Out Seamless
Gutters Inv01ce dated September 2003 ' .
- RP3 . Respondent’s note regardmg serv1ce request by Clarmant dated October 5 2004 _

I admltted the followmg exhrblts on behalf of the Fund | |
GF1 Hearing Order dated September 7, 2018 -
GF2 OAH Notice of Hearing, dated December 26, 2018
GF 3 OAH Notlce of Heanng, dated November 14 201 8

GF4 MHIC letter to Respondent dated September 14 2017 w1th attached Home
Improvement Claim Form, recelved dated September 6,2017 .

GF 5 MHIC Licensing History for Respondent, print dated January 17,2019

Testimony

The Claimant testified her own behalf,

2 Instead of offering this exhibit into ev1dence, the Clalmant testified about its content.

3 Claimant’s exhibits 11 and 12 were not admitted into evidence because I found the exhibits to contain incompetent
evrdence Md. Code Ann., State Gov’t §10-213(d)(1) (2014). '

4 The Claimant did not have the video in a format which permitted its retention for the record.
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The Respondent testiﬁed on his own behalf and was accepted as an expert in roof
 installation and repair o | B | |
| | The Fund d1d not present any w1tness testlmony
" PROPOSED FINDINGS OF FACT -

I ﬁnd the followlng facts by a preponderance of the evrdence

1 Smce November 1983 the Respondent has mamtamed a home nnprovement
contractor hcense lssued by the MHIC under reg1strat10n number 01- 19959

2. In 2003 the Respondent was perfomnng home unprovements under the business

name of Columbla Home Contractors, Inc..

| 3 On July 21 2003 the Clalmant entered 1nto a home unprovement contract w1th the

Respondent to repa1r and replace the Clarmant’s roof on her resrdentlal home (Contract)
R 4 The Contract requn'ed the Respondent to

ce replace wood eaves where damaged on front left corner, rear leﬁ corner, and two
V-addltronal spots on: the rear.of approxrmafely twenty 10 thlrty lmeal feet

o téaroffand install twenty year wh1te GAF roofing onto ex1st1ng wood usmg
fiﬁeen pound felt, flashing, dnp edge and warranty, v

o replace up to. 100 square feet of bad wood,, 1f needed; and

. clean up all _]Ob debns

5 The total Contract pnce was $6 292 00 and requrred a $2 000 00 deposrt

-6.- On or about July 22 2003 the Clalmant pa1d the Respondent $2, 000 00 by a

. personal check

7. On August 27,2003, the Clalmant and Respondent entered into an agreement to
change the original Colntract_ terrns,wluch requlred the Respondent to install an additional

- seventy-fom feet of wood at $4.00 per square feet at a total cost of $296.00 (Change Order 1).



8. On August 28 2003 the Clalmant and Respondent entered mto another agreement o
‘ change the ongmal Contract terms, whlch requlred the Respondent to mstall approxrmately
seventy feet of new gutter, w1th ex1st1ng downspouts to remam at a cost of $315 00 (Change
Order 2) However the Respondent provrded the Clannant a credlt of $50 00 reducmg the total - |
Rcostto$26500 ' } | “ o 1 : _' i |
9 ‘The total Contract pnce mcludmg the cost of Change Orders 1 and 2 was $6 853 00 .
10. On or. about October 3, 2003, after the Respondent performed the Contract the |
Clalmant pald the Respondent the remalmng balance of the total Contract pnce in the amount of -
 $4,853.00. = | | |
| 11. In 2017, approx_irnately fourteen y'ears tater,- the‘ Cl’aimant was again experiencing
issues with her roof. e | |
12. On 'April 25"‘ 2017 the Clainiantentered into a horne improveme_nt contractwith
Natlons Home. The contract requ1red Natlons Home to: - |
-o .tear off and haul away ex15t1ng shmgles and felt on mam house and‘ garage |
e check for and replace rotten wood at a cost of $55.00 per four by erght sheet of
plywood (Nations Home furmshed seventy sheets of plywood to main roof and
lower garage roof); .
e furnish and install new piping c011ars and flashing to chtmney; '
o furnish 'and install drip ed‘ge to all gutter lines and rake's;"'
e furnish and install Certainteed Landmark shingles, ‘colonial“ slate color;
e clean out existing gutters and re-nail existing Spikes, if needed;
o furnish and install Certainteed Lanmark ridge vent; and

e clean up and haul away all job debris.

13. The total contract price of the Nations Home contract was $12,500.00.



of$685300.

14 On Apnl 28, 2017, the ClalmantpaldNatlons .Homela deposit of $3,000.00 by
' personal check | o |
| 15. On or about May 10 2017 the Cla1mant fileda complamt with the MHIC whrch
complamed about the work performed by the: Respondent in 2003
16. On May 13 2017 after Natlons Home performed the contract the Claimant paid the
remalmng balance owed to Natlons Home in. the amount of $9 500 00 by personal check.
R 17. On September 6, 2017 the MHIC recelved a clalm ﬁom the Clalmant seeklng

rennbursement from the Fund for the work performed by the Respondent in 2003 in the a.mount ’

- DISCUSSION el e
The Clalmant has the burden of proving the validity of her claim by a preponderance of
| . the. ev1dence Md Code. Ann State Gov t §10-217 (2014) COMAR 09 08. 03 .03A(3).. “[A]

7 Vipreponderance of the ev1dence means such ev1dence whrch when con51dered and compared w1th :

: __::the ev1dence opposed to 1t has more convmcmg force and produces . a belief that itis more o
:‘hkely true than not true ” Coleman V. Anne Arundel Cty Police Dep't, 369 Md. 108,125 n. 16
; (2002) quotmg Maryland Pattern Jury Instructlons 1 17 (3rd ed. 2000)

- An owner may recover compensatlon ﬁom the Fund “for an act‘ual loss that results from

an act or omission by a hcensed contractor ” Md Code Ann Bus Reg § 8-405(a), see also S
_COMAR 09 08 03 03B(2) (“actual losses mcurred asa result of mlsconduct by a hcensed
o contractor”) Actual loss “means the costs of restorat1on repalr, replacement or completlon that
‘ anse from an unworkmanhke madeduate or 1ncomp1ete home 1mprovement ” Id at§ 8-401
- For the followmg reasons, [ find that the Clarmant has not estabhshed bya preponderance'

of the evidence an actual loss and is not e11g1b1e for compensatron from the Fund. |



There is no dlspute that’ onJuly 2"1' 2003 ‘the Clatmantentered Vinto:'the.'Contract with”the
Respondent a home i improvement contractor hcensed by the MHIC to reparr and replace the -
‘roof on the Claimant’s residential home The ongmal contract pnce was $6 292. 00 and requlred -
the Respondent to perform the work descrlbed in my fmdmg of fact number four Of 1mportance
. to the Clalmant’s cla1m agamst the Fund is that the ongmal Contract requlred the Respondent to
replace up to 100 square feet of bad wood 1f needed and to mstall ﬂashmg and dnp edge
Further, the Clarmant and Respondent entered into two- change orders to the original contract
because the Respondent was requlred to mstall an addltlonal seventy-four square feet of wood at
a cost of $296 00 and was reqmred to mstall seventy feet of new gutters at a cost of $265 00
which caused the total contract pnce to become $6 853 00 By October 2003 the Clarmant fully
paid the Respondent the arnount required by the Contract and change orders; ' |
' The"focu’s of the'Cl'aimant’s claim-againSt the Fund is that she paid the Respondent to
replace up to 174 square feet of bad wood and to 1nstall ﬂashmg anda dnp edge but the :
- Respondent did not perform any of that work In support of her posrtron the Clalmant explained .‘
that she was experiencing issues with her roof in 2017. As aresult, the Claimant entered into a
contract with Nations Home on April 27, 2017 to install a new roof on her home.

Based on information provided by a representative w1th Nations Home, the Claimant
contends that the roofing shingles installed in 2003 were placed over the ortginal wood installed'
in 1968 when the home was built and that no new wood was installed by‘ the Respondent in .
2003. - Also, based on information provided by a representative with Nations Home, the Claimant -
asserts that there was no flashing or drip edged installed by the Respondent in 2003. In further
support of her allegations, the Claimant offered into evidence four photographs which were taken

from the interior of her attic by a representative of Nations Home and purport to show the -



condltlon of the plywood supportlng her roof in..‘2017. In at. least one of these. photos,' the
plywood appears' to be peeling and splintering;.

In her own testrmony, the Clalmant acknowledged a discussion in 2003 w1th a
,‘ representatrve of the Respondent about replacmg only portlons of the plywood sections of her
| roof but d1d'not know what portions of plywood were to~ be replaced 'I'he Clatmant also testified
that in 2003 she was not told that the plywood on her roof was margmal but 1nstead recalled
bemg told that if the plywood was bad it would be replaced whlch she believed had been done

' especlally smce there wasa change order for the 1nstallat10n of an additional seventy -four feet of

: wood Fmally, the Clannant acknowledged that except for two issues w1th her roof after the

' Respondent performed the Contract, whrch the Respondent corrected she had no other issues o
. w1th her roof unt11 2017
As to the dlscovery of the mcomplete madequate, or unworkmanhke work performed by

- the Respondent the Clalmant explamed that she was unable to go 1nto her attlc to dlscover the

a 1ssues she had w1th the work perfonned by the Respondent‘earher than 2017 She further T

explamed that she has access to the att1c through an access port whlch requlres the use of a
| ladder. The Clannant stated that she is physrcally unable to climb the ladder The Clalmant
added that when she began havmg issues w1th the roof in 2017 she contacted Natlons Home and
. "'when a representatwe with Natlons Home mspected the roof she dlscovered the issues. of wh1ch
'_ she complams regardmg the Respondent’s work from 2003 |
o The Respondent explamed that hlS company performed the Contract for the Respondent
1n 2t)03 He explamed that he maintains notes and records for all work performed by h1s
company. B_as_ed on;h1snotes and records, the Respondent explamed that the Contractwas

performed in two or three days and required the installation of fascia and soffit board behind the



.'gutters due to exrstlng water damage,a tear off of the old shrnéles whrch were replaced wrthvnew.’f o
shmgles and the replacement of up to 100 square feet of plywood 1f needed |
In his response to the MHIC regardmg the complamt filed the Clalmant the Respondent l- |
._explamed the Contract w1th the Clarmant requrred the mstallatron ﬁve sheets of new plywood
| o '.pwhrch 1s approxrmately 150 square feet of plywood and the total square footage of her roof was =
2,500 CL 8 The Respondent explamed that lf any ex1st1ng plywood could hold a na11 it would |
not be: replaced Id Except for the plywood that was replaced the Respondent explamed that
the ex1st1ng plywood was good enough to hold her shmgles m place for the last fourteen years ;
‘ " The Respondent produced an mvorce from the Roof Center whrch demonstrated that the
Respondent purchased adrip edge and plpe collar ﬂashmg for 1nstallatron at the Clarmant’
home and which 1ndlcated that the matenal purchased was to be dellvered to the Clarmant’s roof -
top for mstallatron The Respondent also- produced invoices from Prompt Inc and RCG |
* Innovations, Inc: whrch dernonstrated that these two’ subcontractors had mstalled plywood and -
replaced fascia and sofﬁt boards at the Clatmant’s home. The Respondent agreed that the
invoices were from his subcontractors and since he was not,physrcally at the work site he cannot
positively state that the material was installed; however,- theRespondent also er(plained nin'ety--
five percent of his contracting work was performed through'- subcontr'a'_ctorsl and that he had no't. :
reason to believe that the suhcontractors did not install the materials delivered to the worksite.

A claim shall be brought against the Fund within tlrree'years after the claimant »discove're'd
or, by the use of ordinary diligence, should have discovered the loss or damage. Md. Code Ann.,
Bus. Reg. ‘§ 8-405(g). Without question, the Claimant did not discover the alleged actual loss or
damage caused by the alleged incomplete, inadequate, or unworkmanlike perfo’rmed by the- |

Respondent until she contracted with Nations Home in April 2017 to repair her roof..



Subsequently, ‘she filed a clalm agalnst the Fund on September 6,2017, yvhich isa period within
three years of actual diSCOvery of the alleged actual loss. However, this case presents and issue
of whether the Claimant’s claim against the Fund was untimely -ﬁled because w1th ordinary

' diligence: vthe 'Claimant._s’hould ,have,disco,vered the alleged actual loss three years or more after

2003. '"l’he Claimant contends.that althoughushe-:had access to the attic and roof of her home, it

' redulred the use of a ladder which she could not physlcally use, As aresult, she placed hertrust
in the Respondent and h1s employees that the work she contracted to be done was perforrned

_ The Respondent argues that the Clalmant had access to the roof and should have dlscovered her .
| alleged actual loss much sooner than 2017 The Fund contends that based on the circumstances
‘of thrs case, it was reasonable for the Clarmant to not to dlscover the alleged actualbloss unt11 she.
 became aware of issues ,.wi,th her r@gfinzglzzewhiqh requirssl..NationS. Home to make the repairs

. that it .performed and resulted:i'n..the dis'coyerysof, her alleged : actual loss.:. _

'7',7 “Ordmary dlhgence” is reasonable person : standard and can be deﬁned as “that degree of

h .dlhgence that an ordmary prudent person would have exercrsed under the sarne or sumlar o
crrcumstances ” See Rlos V. Montgomery County, 157 Md. App 462, 482 (2007) (discussing .

how Maryland courts evaluate good cause). In th1s case, the Respondent performed the work in

. 2003 and the clalm agamst the Fund Was not recelved untll September 6 2017, which is a time .

penod of approxnnate fourteen years. The Appellant had no reason to mspect the 1nter10r or . Y

extenor of her roof dunng th1s tlme penod I accept as true that the Claimant reasonably relied
B 'on the Respondent and h1s employees that they adequately and completely perforrned the -
Contract and, for tlns reason, d1d not access the interior or exterior of her roof to conﬁrm the
work was performed.- T have no reason t_o say -that an ordmary_prudent person would have.done
anything different than what the Claimant did. I agree with the Fund’s position, that it was

~ reasonable for the Claimant to not discover her actual loss until she hired another roofing,
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contractor in 2017 to' make additioaal 'r"epai‘ré to her reof and asa result of that répair work*Was :
1nformed that that the work she beheved was done in 2003 was not performed as she alleged in..
‘her claim against the Fund For thls reason, I find that her clarm agamst the Fund was tlmely
filed. | =

| As dlscussed earher, the Clalmant is requrred to estabhsh hy preponderance of the
evidence that she sustamed an actual loss caused by an mcomplete, madequate, or .
, unworkmanhke home 1mprovement performed by the Respondent To estabhsh her actual loss '
the Clannant alleges that the Respondent d1d not mstall any plywood ﬂashmg, ora dnp edge as
requ1red by the Contract.. The Clalmant attempted to support her allegatlons based on . o
information from representatrves of Natlons Home that based on an mspectron of her roof in~
2017, the Respondent mstalled the roof shlngles on rotten wood and d1d not mstall any ﬂashmg
or'a drip edge The evidence she attempted to present durmg the heanng to estabhsh these
allegation were four photographs of the 1ntenor of her roof and deplcted the condmon of her -
roof’s plywood panelmg in2017,a letter from the Presrdent of Natlons Home and a v1deo of her -
roof which as take by a representative of Natlons Home Although I admitted the photographs
the photographs offer limited views of four sections of the mtenor plywood panelmg and there -
was no supporting testimony to explain which portion of the roof was photographed or if the |
sections-photographed were of areas' of the roof which were allegedly repaired b)t the -
‘Respondent. The letter and video from Nations Home were not admitted into evidence because I
sustained objections as to the admissibility of these items. The letter contained hearsay
statements by the President of Nations Home and conclusions that that the Respondent did not
install flashing or a drip edge and placed new shingles on top of existing rotted wood. The video
also contained images of the Claimant’s roof with narrations by arepresentative of Nations

Home as to the condition of the Claimant’s roof,
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I. Generally, 1n an'admi:nistrative hear_ing, evidence may not be excluded solely on the basis
that itis hearsay ' Md. CodeAnn. .State Gov’t §10—213(c) (2014), COMAR 28.02.01.21C. '
| “Hearsay” is deﬁned as “a statement other than one made by the declarant whlle testifying at the
tnal or hearmg, offered mto ev1dence to prove the truth of the matter asserted » Garner v. State,
183 Md App. 122 137 (2008) However, an adrmmstratlve law judge may exclude mcompetent
ev1dence Id at § 10-213(d)(1) Incompetent ev1dence is evidence that is madnn551b1e for .
| reasons other than relevancy See Grzer v State, 351 Md 241 261 (1998)
| The statements contamed in the letter and the v1deo contamed hearsay statements but

more unportantly contamed observatlons and conclusrons by the hearsay declarant that plywood

ﬂashlng, and ora dnp edge were not mstalled in 2003 I found those conclusrons requlred the
hearsay declarant to demonstrate an adequate factual basis to reach those conclus1ons that was
R not based on conjecture or speculatlon and also requrred the hearsay declarant to demonstrate an .

o expert1se to make such conclusrons The letter and v1deo dld not provrde any. such 1nformat10n

thus rendenng the ev1dence not only unrehable but mcompetent For those reasons 1 found the
- evrdence 1nadm1531ble Even though the Clalmant was. able to present. allegatlons that the .
Respondent falled to. 1nstall plywood panelmg, ﬂashmg, and a drip edge as contracted for. and
pald for by the Clalmant she was: unable to present any credrble ev1dence to support her
; allegatlons Wlthout such evtdence the Clalmant falled to estabhsh by a preponderance of the
evrdence that she sustalned an actual loss caused by an mcomplete, madequate or.
unworkmanhke home nnprovement performed by the Respondent

PROPOSED CONCLUSIONS OF LAW

I conclude that the Clalmant has not estabhshed an actual and compensable loss as a result

of the Respondent’s acts and omissions. -Md. Code Ann Bus Reg §8 8-401 8-405 (2015).
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RECOMMENDED ORDER
1 RECOMMEND that the Maryland Home Imprpyem;ent Commission: 2
- ORDER that the Maryland Home Impro.vlemen‘t Guaranty Fund deny the Claimant’s |
claim; and | | | ’

ORDER that the records and publications of the Maryland Home ImproVement

Commission reflect this decision.

Signature on File'

April 2. 2019 ‘ 7,6)

Date Proposed Decision Issued 4 Daniel Andrews .
Administrative Law Judge
DA/kp

~ #177875
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PROPOSED ORDER

WHEREFORE, this 3" day of May , 2019, Panel B of the Maryland Home
Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

%ﬁ' z /ﬂ S i - az.

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



