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STATEMENT OF THE CASE

On October 16, 2017, Thelma Koontz (Claimant) filed a daim_(Claifn) .with the L
Maryland Home Improvement Corhhlissioﬁ ‘(Commissi'orll)l Guéranfy Fund (Fund).fér an actual
loss of $11,377.69 as a result of a home improvemént contracf With.Michael Barnes, tfading as
Final Touch Home Improvements, LLC (ReSpondent). On July 30, 2018, thév Commission

ordered a hearing to allow the Claimant an opportunity to prove her Claim. On August 1, 2018,

! The Commission is ‘part of the Department of Labor, Llcensmg, and Regulation (Department). Md. Code Ann,,
Bus. Reg. § 2-108(a)(15) (2015).



the Commission transmitted the case to the Office of Admmlstratlve Hearings (OAH) to conduct

a heanng

On December 31, 2018 I held a heanng at the OAH in Hunt Valley, Maryland Md
Code Ann., B_us_‘- Reg. §§.§-3 1 2(a), 8-407(e) (2015). Trevor M. Ad_dle,‘ Esqthre, and Horman
Nichols, LI_,C,l represented the Claimant? who was present at the hearing. The Respoxrdent ._
represented himself. Andrew J. Brouwer, Assistant Attorney General, and the Office of :_the
Attorney General, represented the Fund. | |

The contested case provislons of the Administrative Procedure Act, the Departfnent’s
hea.nng regulatmns, and the Rules of Procedure of the. OAH govern procedure in this case.. Md.
" Code Arm State Gov’t §§ 10-201 through 10-226 (2014 & Supp 2018), Code of Maryland
- Regulatlons (COMAR) 09.01.03; COMAR 28.02.01.
ISSUES

The issues are

A. Whether the Claxmant sustained an actual loss. compensable by the Fund asa result of
| the Respondent’s acts or omlss1ons, and, 1f SO, |

B. What is the amount of that loss? _
l SUMMARY OF THE EVIDENCE
| Exh1b1ts | | |
- I admitted the followmg exhrblts offered by the Claunant except as 1nd1cated
- Claimant Ex. 1: Proposalyfrom the Re‘spondent,_not dated or signed;
Claimant Ex. 2: Clearer copy of Claimant Ex. 1; o -

Claimant Ex. 3: Email from Respondent to the Commission, dated August 20, 2017; . A

2 Claimant 15A was not admltted as an exhibit, but it is part of the ﬁle asan aid used by the Clalmant during her
closmg argument.



Claimant Ex. 4: Checks, with various Ad}a;tes and amounts;

Claimant Ex. 5: Text messages, dated May 2 and 7, 2017;

Claimant Ex. 6: Text messages, at ‘least one dated May 8, 2017;"

* Claimant Ex. 7 Complamt Form, dated May 22,2017,

'Clalmant Ex. 8 Letter from the Commlssmn to the Respondent dated July 12, 2017

'Clalmant Ex. 9 Letter from the Clannant to the Respondent, dated July 13, 2017

Claimant Ex.{
s Ciaimant Ex.
" Claimant Ex.

A Claimant Ex.
Claimant Ex.
© Claimant Ex.

‘Claimant Ex.

Claimant Ex.

Claimant Ex.

10: Letter from the _Clair'nant to the Commission, dated September 5, 2017;' '

1 1: Home lmpfot/ement Clalm Form, dated September 19, 2017;' |
12:~Lamy'Remodeling & Construction (Lamy) Estimate; dated August 2017;

13: Lamy’s Ind'ependent Contractor Agreement, not-dated orsigned;: N
14: .Checks. to Lamy, dated in November and December 2017 and January 20 1‘8; '
15: Receipts and other documents from Home Depot; |

16: Emails from Lamy to the Claimant, dated October 30, 2017 and December 1,
2017

17: Not admitted; and

18: Licensing information related to Lamy.

I admitted the following exhibits offered by the Respondent:

Respondent Ex. 1: Proposals from the Respondent, not dated or signed;

Respondent Ex. 2: Proposal from the Respondent, not dated or signed;

Respondent Ex. 3: Emails, dated June, August, and September 2017,

Respondent Ex. 4: Letter to Lowery, dated September 5, 2017, with an attachment;

Respondent Ex. 5: Text message, dated in August 3, 2017;

Respondent Ex. 6: Text messages, dated May 18, 2017, and July 19, 2017; and

Respondent Ex. 7: Text messages, dated in August 2017.

I admitted the following exhibits offered by the Fund:
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Fund Ex. 1: Hearing Order, dated July 30,2017, *

: Fund Ex. 2: Notrce of Hearing, dated September 9, 2018;

Fund Ex. 3 Home Improvement Clarm Form, and
Fund‘Ex. 4: Licensing status for Lamy.
Testimony
The Claimant andRespOndent testiﬁed for themselves. The Fund offered no witnesses.
PROPOSED FINDINGS OF FACT | |
I ﬁnd the following facts by a preponderance of the ev1dence
1. © . Atall times relevant to the subject of thjs hearing,.the Respondent: was a licensed
home rmprovement contractor under MHIC re glstratron number 97009

22000 Inor sometlme after August 2016 the Clarmant and the Respondent entered into a

. verbal home improvement contrac't;‘to renovate the kitchen and two bathrooms at the Clamtant s

res1dence

3. The Clarmant resides at the resrdence and does not own more than three
. reeidences or dwelhhg places. |
' 4. The original verbal agreernent was modiﬁed‘at least two times, meaning the scope
of work was expanded The fmal agreed—upon contract price was $19,950.00. k
| 5. The Clarmant pa1d $19 975 70 to the Clalmant for hlS work on the home
' 1mprovement Sometlme inor after March 2017 the Respondent stopped work on the home

1mprovement before it was complete.

3 A “home rmprovement contract” is “an oral or written agreement between a contractor and an owner for the
contractor to perform a home improvement.” Md. Code Ann., Bus. Reg. § 8-101(h) (Supp 2018). An “owner”
includes a “homeowner.” Id. § 8-101(k). A “home improvement” includes an “alteration, conversion,
lmprovement modernization, remodelmg, repair, or replacement of a . part of a building that is used .. . asa -
residence ... .” Id. § 8-101(g)(1)(i).



6. Sofnetime in October 2017, the Claimant hired Lamyto complete th'e home
improvement. , | ,
7. The Claimant paid $2,762.67 for materials and $2,5 87.89. for 1abof_; or a total of

$5, 350 56 to Lamy to complete the partles home 1mprovement agreement f

o _ 8 The Clalmant is not the spouse or 1mmed1ate relanve of the Respondent She is. :

not an employee ofﬁcer or partner of the Respondent ora relatlve of an employee ofﬁcet, or‘ " - |
' partner of the Respondent N
DISCtISSIdN |
Summary of the Partzes Cases -
 Thé Clalmant | h
The Clairnant and the Respondent were, according to the Clairnant | “elose” frtends When, ‘
in August 2016, they entered into a verbal contract for 1mprovement to her re51dence ln.
: Fredenck Maryland The Clalmant 1dent1fied Clalmant Ex 1 as the “proposal” glven to her by
_ -the Respondent The proposal 1s not dated or 51gned by e1ther party It hsts as wntten, the
following fifteen items: -

® new cabinets,
® new countertop,
e tile floor for kitchen and laundry room,
e remove wall “all electric and plumbing” right side of kitchen, .
e add recess lights in kxtchen four pendent hghts over pass through, dmmg lights, -
- and hall lights,
e two new ceiling fans,
e tile back splash in kitchen,
- @ “handle” cabinets,
® new vanities and “top” in bathrooms,
e new toilet and faucets in kitchen and bathrooms,
® paint entire unit,

* The Claimant described her residence as an approximately 1,000 square feet townhouse with two bedrooms and
two bathrooms.

3 Claimant Exs. 1 and 2 are identical copies of the contract. Claimant Ex. 2 was offered because it was purportedly
easier to read.



° “wash rnachlne” pan and new dryer vent
e remove all wallpaper,
e paint ceiling — main area, and
oo .. .. enew garbagedisposal. .- .. .. . ..

Claimant Ex. 1 also lists the following 'monetary amounts: $18,875.00, $4,556.70,
$4,500.00, $3,000.00, $1,800.00, $466.00, and $1,400.00. The Claimant did not specifically

address these .ﬁgures dunng her testimony, except to acknowledge the $18,875.00 was the total

listed cost for the renovatlon

| The Clalmant testlﬁed the parties did not add to the “agreement” or agree to any extra
work. However, when she identified Clarmant Ex 3 as “somethlng” the Respondent gave to her,
- she aeknowledged it listed extra work to.which she and the Respondent had agre_ed,-w Claimant
Ex. 3 appearsv to be an email from the Respondent to the Commisslon, dated August 20, 2017,
whlchstates aswrltten": R |

Final touch home nnprovements gomg send Tammy Koontz refund for the
. 2 bathrooms where the work has not been started and for the middle guest _
** bedroom that hias ot been painted yet never started.® Will be adding in
refund for the threshold reducer strip at kitchen entryway and money back
for the pantry doors that are not done yet. As for overpayment there i is not
any there is another invoice 'shows more extra work been added to the job
which was the following work that we had talked about and she was com-
‘pletely aware of as ‘it was talked about and she gave the go ahead for the
work. The list of work is listed below.
* 1) black white ceramic tile bathroom floor: ‘
- 2) new bathroom: light fixtures and towel bars and paper holder
" 3) new tooth brush holder’ ’
4) replace mirror hall bathroom -
~ 5) new hardware laundry room doors and cut modify fit after tile floor
6) pick up.new washer machine and install from Home Depot
" 7) supply new hoses for washer '

"~ 8) supply install new matching plug and switch plates main area. - ot e

' .Total refund to Tammy Koontz for the unﬁmshed work $4300 00[. ]

S The parties agreed no refund was actually made.



.Clalmant Ex. 3 The Clalmant agreed 1t was a “falr” statement to say that Clalmant Exs 1 and 3 R |

' represented the full scope of work to Wthh she and the Respondent had agreed
The Clalmant testlﬁed she had a verbal agreement w1th the Respondent that she would
. pay . for matenals that he prov1ded for the home 1mprovement She testlﬁed she pald the
3 .‘ Respondent by check and ldentlﬂed Clalmant Ex. 4 as coples of those checks Clmmant Ex 4
s contalns mne checks made payable to “Fmal Touch Home as follows :

“','August9 2016 | T 7'$45567of’

~ “August 26,2016 . e . $4500.000 -
_Septemnber 14, 2016 . .. $3,000.00 . .
© January 17,2017 = © $1,800.00- -
~February 14, 2017 e co 0§ 46600 .
" March 3, 2017 T © . $1,400.000 -
'~ March 13,2017 S $3,153.000
- 'March 21,2017 . . - $ 87500 . -
- April 25,2017 - o S8 22500
“Total . - $19,975.70

Claimant Ex. 4
The Clatmant testlﬁed that. she, an 1nspector from the Comm1ss1on, and the Respondent o
met at her home on August 4, 20178 Accordlng to the Clalmant the 1nspector sald the home
tmprovement should have been completed in two to three weeks. The Claimant also testified the‘
inspector told the Respondent to leavethe meeting because the Respondent became “upset.”»'- She
- could tell the Respondent was upset by “looking at him” and because he “rais'ed” his voice.:
The Claimant testiﬁed the Respondent failed to cbmplete the home improvement. Shej

identified Claimant Ex. 10 as the list of materials she purchased, but the Respondent never used.

7 In a May 2017 complaint to the HIC, the Claimant averred the following;: (1) the home improvement contract
(which is Claimant Exs. 1 and 2 and Respondent Ex. 1) was drafted on August 9, 2016; the amount of the contract
was $18,875.00; and the amount she paid the Respondent was $19,975.70. 'In a letter the Claimant sent to the
Respondent on July 13, 2017, she said she had paid him $22,000.00. Claimant Ex. 9. At the hearing, the Claimant
said the $22,000.00 figure was incorrect because “l added receipts wrong.” On the Claim she submitted to the
Commission, the Claimant said she paid $19,750.70 to the Respondent.

% This meeting was at the Commission’s request.



She testified. she based the cost of the materials on the recelptscontamed in ClarmantEx 15,

Accordmg to the Claimant, the receipts in Claimant Ex. 15 are for materials Lamy told her it

needed to complete the 1mprovement Clarmant Ex 7 l(l is reproduced below:

1. Shower faucet (l) . . ~ $083.40x 1= $0083.40

2. Vanity and Tops (2) ' ) $695.00x 2= $1390.00

3. Toilets ) - $119.00x 2= $0238.00

4. Vanity Faucets (2) $094.00x 2= $0188.00

5. Black tiles (3 boxes) , _ $035.84x 3= $0107.52

6. Vanity Mirror (2). ' $074.00x2= $0148 00

7. White tiles (14-boxes) . $016.64 x 14 = $0232.96

8. Vanity lights (2) - - A $083.99x 2= $0167.98

9. Custom Pantry Door (1) - $062.97 x 1 = $0062.97

10. 1 Gallon of paint for Master Bath - '$036.98x 1= $0036.98

11. 1 Gallon paint for guest bath ' $042.98 x 1 = $0042.98
:.12.110Ib. of Grout -~ - . $01437x1=$001437

13. 1 Gallon of paint for guest bed $014.98x 1 = $0014.98

" 14. Flooring for Master Bath (2 cases) T $055.93x2= $0111.86

15. Flooring for Guest Bath (5 linear feet) $006.35x 5= $0031.75

16. Tooth brush holder (2) ’ ' '$005.98 x 2= $0011.96
CTOTAL - - o e883Tl

TAX 6% = , T T 80173.2 ¢

FINAL TOTAL. ‘ S $3056.73 -

Claimant Ex. 10, .

" The Claimant testified she hired Lamy to complete the home improvement.. According to

the Claimant, the incomplete work included “both Bathrooms and guest room vwork.’.’ The

o ’Clalmant testlﬁed she purchased the matenals for Lamy s work She testified Clarmant Ex. 15

contains the recelpts from those purchases The Clalmant also testified she pa1d Lamy by check .

_upon. the completion of the home 1mprovement

Clalmant Ex. 12isan estimate prepared by Lamy on August 28, 2017. The estimate 1s

. for a “hallway bath,” “master bath,” and “kitchen.” It describes what work is to be done and its

cost; for example “detach and reset toilet” in the hallway bath for $257 27 The estlmate lists
srxteen work actrvrtres in the hallway bath for $2, 055 77; twenty-four work actrvmes in the

master bath for $4,889.53; and two work act_lvmes in the,krtchen for $49,9.96. The total listed



costls $7,44526 This documentls not 51gned, and it is not _apparent Whether the cost jncludes"» g
lab‘or'and materials.
Clalmant Ex 13 isan “Independent Contractor Agreement” from Lamy, it 1s un51gned
and undated It hsts a “[t]wo bathrooms up grade” as the “[s]erv1ces prov1ded” and scope P
The cost IS $6 895 30 for “servrces rendered ? and 1t provrdes for relmbursement” of “expenses 5.‘1 )
s upon statements and vouchers to [the Clalmant] for all such expenses
Clalmant Ex. 14 contams four checks the Clalmant gave Lamy $3 000 00 on November
1 2017 $2 800 OO on November 11, 2017 $1, 814 57 on December 2, 2017 and $560 00on
VJ anuary 27 2018 The total amount of these checks is $8 174 57 The Clatmant testlﬁed these
. payments were for the completlon of the home lmprovement agreement she had w1th the
- Respondent‘.
The Respondent o
"The Respondent testlﬁed that he completed exghty-ﬁve percent of the ltems hsted on L
. Clalmant Exs l and 2 and Respondent Ex. 1. 2 He 1dent1ﬁed the followmg as the 1tems he |
completed:
® new cabinets,
® new countertop,
e tile floor for kitchen and laundry room,
e remove wall “all electric and plumbing” right side of kitchen,
- @ add recess lights in kltchen four pendent hghts over pass through, dlmng lights,
~and hall llghts
" @ two new ceiling fans,
e tile back splash in kitchen,
e “handle” cabinets,
e paint entire unit,
e “wash machine” pan and new dryer vent,

e remove all wallpaper, and
e paint ceiling — main area.

? Claimant Exs. 1 and 2 and Respondent 1 are almost identical in content. The only differences are that Claimant
Exs. 1 and 2 contain a “new garbage disposal,” which is not listed in Respondent Ex. 1.



Respondent Ex. 1 1 The _AResponden‘tclid not retute that he d1d not complete the (1) “new

' vanities and tops bathrooms” and (2) “newtoilet and faucets - -~ bathrooms.”

The Respondent also testrﬁed the Clarmant requested 1nrMarch 2017 that he do the .
followmg addltlonal wo_rk.

e tlle the master bath floor, . :
® new hghts towel holder, and toilet paper holder in bathrooms,
e new mirror in hall bathroom,
e install new washing machme,
. provide new electrical cover plates, outlets, and switches throughout the
“townhouse, © :
. o modify laundr. *oom. door,
e replace foyer ligit,
- eremove track lighting in hvrng room and patch and paint drywall
... e install new dishwasher, stove, and refrigerator, and’
® paint and rehang picture throughout townhouse, except spare bedroom

) Respo_nde_nt Ex. 2 lists the tasks the Respondent testrﬁed became part of the original
_ ___,contract in Mar_ch 2017, as follows:

- 1). tile. bathroom floor master

2y n new batlifoon lights and towel bars and paper holder, e s e s

'3) install new washer pick up store new hoses,
4) new cover plates on outlets and switches,
5)" mirror hall bath T
6) new hardware laundry room doors,
~7) new foyer light, -
8) new light:back corner living room
9). - set new appliances she bought,
10) hang all her pictures, and. - e e
" 11) remove track hghtlng and patch drywall hvmg room. - ‘

Respondent Ex 2. Accordmg to the Respondent the cost for the addrtronal 1tems hsted at

o Respondent Ex. 2 was $1 075 00, makmg $19 750 00 the total cost of the home 1mprovement

% The Respondent used an orange hxghhghter to identify the items on Respondent Ex. l that he completed

u Respondent Exs. 1 and 2 contain three separate descriptions of the scope of work. None is signed by both parties
or dated. Respondent Ex. 1 contains two lists: one of the same work as listed on Claimant Exs. 1 and 2, excluding
the new garbage disposal for $18,875.00; and the other of the first eight items on Respondent Ex. 2 for $875 00.
Respondent Ex. #2 contalns the same hst of eight items, plus three addmonal 1tems for $l 075.00.
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The Respondent agreed $ l 8 875 OO was the total cost of the home nnprovement before
the March 2017 additions. He testified he purchased all the matenals for the work he d1d except

- the k1tchen apphances He also testtﬁed the $4 556 70 was for the purchase of k1tchen cabmets

| $4, 500 00 was for the kltchen countertop, $3 000 00 was for k1tchen t11e and plumbmg and |- o § j‘

b ;. .electrlc suppl1es $1 800 00 was for hghttng in the k1tchen dlmng room and hallway, and

: ‘...$466 00 was for two’ vamtles in the bathrooms

The Respondent testrﬁed he began the home 1mprovement toward the end of December
20 1 6 or 1n J anuary 2017 He testIﬁed the last day he worked on the home 1mprovemcnt was
May 12 2017 He later testtﬁed he was “actlvely workmg untll August 4 2017 The

VRespondent testtﬁed he wanted to ﬁmsh the home nnprovement but the Clalmant would not o

B respond to hlS or lus w1fe s telephone calls to make those arrangements

‘ The Respondent also speaﬁcally addressed each item on the Lamy esurnate The
' Respondent agreed that the followmg 1tems were Wlthln the scope of his agreement w1th the |

Clalmant. o
- Hallway Bathroom |

o Seal/prime then pamt the walls and ceiling (2 coats)
e Detach & Reset Toilet °
¢ Detach & Reset Vamty
® Detach & Reset Countertop — solid surface
® Detach & Reset Sink faucet - Bathroom
" @ Detach & Reset Mirror — ¥%4" plate glass
e Paint door slab only — 2 coats (per side)

Master Bathroom

e Seal prime then paint the walls and ceiling (2 coats)
® Detach & Reset Toilet

® Detach & Reset Vanity

® Detach & Reset Countertop — solid surface

12 These figures are listed at Claimant Exs. 1 and 2. The Respondent could not remember for what the $1,400.00, -
also listed at Claimant Exs. 1 and 2, was used. .
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. Detach & Reset Sink faucet — Bathroom
. @ Install Ceramic porcelain tile
" Paint door slab only 2 coats (per side) -
SR Pamt door or wmdow opening — 2 coats (per 51de)

| Kltchen

) Door Installer/F inish Carpenter — per hour.

- The Positions of-ihe Parties

The Clalmant
The Clalmant argued Clalmant Exs 1 and 3, and her testlmony about the bathrooms, are

proof of a home 1mprovement contract. She ﬁu'ther pointed out that the Respondent agreed_the

- home nnprovement was mcomplete _The Claxmant further argued she paid $19 750 70 to the

Respondent and $11,574.15 to Lamy ($8 17457 for labor and $3 399 58 for matenals) to

" complete the home improvement. Finally; the Claimant argued she incurred an actual loss of -
'$12,674.85, which she calculated as follows: $19,750.70 + $11,574.15 = $31,324.85 -

© $18,875.00 = $12,449.85.

The Respondent

The Respondent argued he worked on the kitchen into August 2017 and had completed 4

‘eighty- ﬁve percent of i 1t He also argued he was w1lhng to complete the jOb within ten worklng

‘ ~days, but the Clalmant refused h1m penmssron to do S0.. In add1t1on, he. argued he w111 not pay -

for work completed by another contractor that was 0uts1de the scope of work in hlS agreement

' with the Claimant,

" The Fund

The Fund argued the Claimant’s actual loss is limited to $1 1,37_7.69, the amount on her

| Claim form.

The Fund also argued the Claimant had proved an actual loss, and the only disputed issue
is whether the “shower and tub” were part of the .original contract’s scope of work. If not, those
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costs must be excluded from the calculation of actual loss. Finally, the Fund argued the correct
formula for the calculation of actual loss is the cost of the original home improvement contract
plus the cost to complete the unfinished home improvement minus the cost of the original
contract. According to the Fund, the cost of the original contract was $19,950.00, and the .
amount the Claimant paid to Lamy to compléte the contract was $11,574.15.

Analysis

Legalvcontext

The Claimant has the burden of proof by a préponderance of the evidence. Md. Code |

Ann., State Gov’t § 10-217 (2014); COMAR 09.08.03.03A(3). “[A] preponderance of the

“evidence means such evidence which, when considered and compared with the evidence opposed
to it, has more convincing force and produces . . . a belief that it is more likely true than not
true.” Coleman v. Anne Arundel Cty. Police Dep't, 369 Md. 108, 125 n.16 (2002) (quoting
Maryland Pattern Jury Instructions 1:7 (3& ed. 2000)).

Actual loss “means the costs of restoration, repair, replacement, or completion that arise
from an unworkmanlike, inadequate, or incomplete home improvement.” Md. Code Ann., Bus.
Reg. § 8-401 (2015). A homeowner may receive compensation from the Fund “for an actual loss
that results from an act or omission by a licensed contractor.” Id. § 8-405(a); see also COMAR
09.08.03.03B(2) (The “Fund . . . compensates claimants for actual losses . . . incurred as a result
of misconduct by a licensed contractor.”)."®
A preliminary consideration

The parties participated in a “job site inspection conference” with an inspector from the
Commission on August 4, 2017. The conference apparently did not go well; however, at the

conference, the Respondent testified he indicated his willingness to complete the home

** The Claimant acknowledged she was satisfied with the quality of the Respondent’s work.

13



improvement or “reimburse” the Claimant up to $5,000.0t)'to.resolt'e their dlspute ”Them -

Respondent also testtﬁed he and h1s wife had left telephone messages wrth the Claimant in.an_

attempt to schedule a time for hrm to resume work on the home 1mprovement but the Clalrnant :
didnotrespond._ . |

The:Clairnant testified she did not want the Respo_ndent to return to compl_ete the home
improvement because she “was going to be afraid that he would come back and do
unworkmanlike work,'* and she rejected “reimbursement” because the amount was insufﬁcient '
to.pay another contractorto complete the work. ‘ |

Sectron 8-405(d) of the Business Regulatron Artrcle provides as follows “The
"Cornrmssxon may deny a cla1m 1f the Comm1sswn ﬁnds that the clalmant unreasonably reJected

- good falth efforts by the. contractor to resolve the clatm »” Md Code Ann Bus Reg § 8-405(d)

- .(2015). For the followmg reasons, I decline fo apply tlus statutory subsection to thrs case.

Foremost among those reasons is the record is msufﬁcrently developed to make the requ151te

. findings of “unreasonably rejected” and “good faith™ effort. Second, the record mcludes some
evidence of rancor between the parties, at least dur.tngthe job site inspection conference. 7Th1s -
militates against ﬁnding “unreasonably rejected” because itprovides some support for the |
'Clalmant s concem about the quallty of the Respondent’s work if she were to have agreed to .. ,
allow h1m to resume work Fmally, although the partles drspute when work on the home

. 1mprovement began (August 2016 versus the end of December 2016 or J anuary 2017), by

- August 2017 it remamed unﬁmshed This protracted penod of time supports the Claimant’s

© argument with respect to the Respondent’s commitment to completlon of the work and m111tatesk -
agairnst ﬁnding,both “good faith” offer and “,unreasonably rejected.” For these:_reasons, Iam not

persuaded that section 8-405(d) prohibits an award of actual loss.

14 The Claimant testified she was satisfied with the work the Respondent had completed.
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%%

Wasthere va"n; .i‘n'c‘omplete home improvement?
| The"parties agreed the home improvement was left incomplete. Although the record does -
not contaln a properly executed written home i rmprovement contract the record clearly
-estabhshes an oral home 1mprovement agreement Moreover, the partres agreed in large part
s about the scope of work and cost of the home nnprovement agreement They agreed that
' Clalmant Exs. I'and 2" include a large part of the scope of work_ and the costfor-that work." -
| Clairnant Exs. 1 and:2’ include the following: ‘ .

® new cabinets,
. @ new countertop,
. o tile floor for kitchen and laundry room, : '
-® remove wall “all electric and plumbmg nght srde of k1tchen S =
e add recess lights in kitchen, four pendent lights over pass through drmng hghts
- and hall lights, -
- ® two new ceiling fans,
. @ tile back splash in kitchen,
~ @ “handle” cabinets,
e new vanities and “top” in bathrooms,
‘@ new toilet and faucets i in kltchen and bathrooms,
e paint entire unit,’ A !
@ “wash'machine” pan and new dryer vent,
e remove all wallpaper, _
® paint ceiling — main area, and -
® new garbage disposal.

The parties also agreed the following items listed at Claimant Ex. 3 were part of the
’ scope of work to which they agreed

e black white ceramic tile bathroom ﬂoor

® new bathroom light fixtures and towel bars and paper holder

® new tooth brush holder,

e replace mirror hall bathroom,

® new hardware laundry room doors and cut modify fit after tile floor,
® pick up new washer machine and install from Home Depot,

o supply new hoses for washer, and

e supply install new matching plug and switch plates main area.

13 See supra note 4.
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Respondent Ex. 2 vlists eleven tasks for “condo added work” for $1,075 .OO.'“’ "The first

. elght are the same as the tasks listed on Claimant Ex. 3. The additional three tasks 1nclude

new apphances she bought ? “hang all her prctures, and “remove track lrghtmg and patch dry A

- wall hvmg room.” The Clalmant testified she had not seen Respondent Ex. 2 before the hearing;

however, she did not specifically refute the Respondent’s testlmony that all the tasks at
Respondent Ex.2 became,part of the parties’ verhal agreement. Accordingly, I find the full
scbpe of work agreed upon by the parties included the following three items:

e set new appliances,

e hang all pictures, and

® remove track lighting and patch living room drywall
Respondent Ex. 2. For thrs ﬁn_dmg, I also.relled onthe analysrs dlscussed .belo'vv.t -

The Claimant testified she paid a total of $19,750.70 to the Responden_t. She also listed

. that ~amount on her Claim-form ‘The Respondenttestiﬁed in response to a ‘question asked by the

-, _Fund it “sounded right” that the total amount pard to hxm was $19 950 00 I resolve this

' mconsrstency by relymg on the checks the Claimant wrote to the Respondent — the best

evidence to resolve this i issue — found at Clarmant Ex. 4. The total amount of the checks is

$19,975.70. Neither party drsputed those checks were written and received as payment for the

home 1mprovement Accordrngly, I find the Claimant pard $19 975.70 to the Respondent

pursuant to their oral home nnprovement contract

Both parties agreed the initial cost of their contract was $‘1 8 875;00. The Respondent

clalmed the total cost of the eleven addltronal 1tems llsted at Respondent Ex 2 is $1,075. 00

- 81, 075 00 plus $18 875 00. equals $19,950.00.. Because the actual arnount the Clarmant pald to

the Respondent ($19,975.70) is only about twenty-five dollars more than the agreed upon cost of

the initial contract plus the cost of the additional eleven items ($19,975.70 — $19,950.00 =

16 The Claimant testified she had never seen Respondent Ex. 2 before the hearing.

16



$25 70), thls prov1des some support for ﬁndmg the eleven addmonal ltems dlscussed above -
became part of the partles home nnprovement agreement Asa result I ﬁnd the scope of work

agreed to between the Clalmant and Respondent mcluded the followlng

® new cablnets in k1tchen,
e new countertop in kitchen,
- tile floor for kitchen and laundry room, ’ S
e remove wall “all electric and plumbing” right side of kltchen, e T
e add recess lights in kltchen four pendent hghts over pass through dlmng hghts S
and hall lights, -~ N
® two new cellmg fans,
" - e tile'back splash in kltchen
- @ “handle” cabinets,
 new vanities and “top” in bathrooms
® new faucets in kxtchen and bathrooms and new toﬂets, '
@ paint entire unit, :
~® “wash machine” pan and new dryer vent
e remove all wallpaper, - :
® paint ceiling — main area,
' e new garbage disposal,
¢ tile master bathroom floor,
¢ new bathroom lights and towel bars and paper holder,
‘e install new washer with new hoses,
* o supply new hoses for washer;’
e new cover plates on outlets and switches,
- ® mirror in hall bathroom, - o
_ @ new hardware laundry room doors,
e new foyer light, '
e set new appliances,
@ hang all pictures, and -
® remove track llghtmg and patch drywall in llvmg room.

What is the Amount of Compensable Actual Loss"
Under COMAR 09 08.03. 03B there are three formulas for measurement of a clalmant s
actual loss. The following is the appropriate formula for the circumstances of this case:

If the contractor did work according to the contract and the claimant has solicited
or is soliciting another contractor to complete the contract, the claimant’s actual
loss shall be the amounts the claimant has paid to or on behalf of the contractor
under the original contract, added to any reasonable amounts the claimant has =
paid or will be required to pay another contractor to repair poor work done by the
original contractor under the original contract and complete the original contract,
less the original contract price. If the Commission determines that the original
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contract price is too. unreahstlcally low or hlgh to provrde a proper ‘basis for
measunng actual loss, the Commission may adjust its measurement accordingly.

- COMAR 09 08 03. 03B(3)(a) Therefore, the Clalmant must prove: (1) the amount she pard to g
the Respondent under the ongmal contract; (2) the reasonable amount the Claimant pald to Lamy.
to complete the ongmal contract; and (3) the original contract pnce : o |

" Element 1 has been addressed above The Clalmant pa1d $19 975.70 to the Respondent
under the on-gtnal contract. | |
“Element 3 has also been discussed above The parties did not dispute the irtltial price on
the ongrnal contract was $18,875. 00 In addltlon, I have found the partles agreed on addltronal

: ‘work sometxme m March 2017 for payment of $l 075 OO Accordmgly, the ongmal contract )
price was $l9,9_50.00. - o

The parties diSpute element 2, therer'nainiﬁg' element of the actual loss cornputation;'
Element 2 is the reasonable amount the Claimant paJd to Lamy to complete the ongmal contract.

At the hearmg, the. Respondent testlﬁed he completed elghty-ﬁve percent of the kitchen. He did -

not specrﬁcally testify what items had not been ﬁmshed However, in Clatmant Ex. 3, he

admitted the two bathrooms “[have] not been started”; the guest bedroom had “not been palnted

yet” and the “threshold reducer strip” at-the kitchen and the pantry door had not been finished.

There was no drspute between the partles that the Clarmant hrred Lamy Accordmg to the

Claimant, Lamy Was hlred to complete the ongmal home nnprovement contract. The
Respondent did not d'i‘spulte that the ."Cl'aima'nt' paid Lamy a total of $8, 174.57. ‘Claimant Ex. 14 |
contains the four checks the Claimant wro‘tel to Lamy for am@ amount of $8T174_.57 .
Accordlngly, I ﬁnd the Clarmant pa1d Lamy $8 174 57 for the services he provrded at the -
“Clalmant’s home

The Claimant alsotestiﬁed that she paid $3,056.73 for materials that Lamy used to
complete the orlginal .contract. Claimant Ex. 10 is a list of materials she claimed to have
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purchased for Lamy. The Claimant testified that she drafted the list based on receipts found at
Claimant Ex. 15. Claimant Ex. 10 lists sixteen separate items and their costs.. The Respondent

did not dispute the following items listed at Claimant Ex. 10, although he disputed the cost of

some of them:

Vanity and Tops (2) $695.00x 2= $1390.00
Toilets (2) $119.00x 2= $0238.00
Vanity lights (2) ’ © $083.99x2= $0167.98
Custom Pantry Door (1) $062.97x 1= $0062.97
Gallon of paint for Master Bath $036.98 x 1= $0036.98
1 Gallon paint for guest bath ' $042.98 x 1= $0042.98
1 10 1b. of Grout ‘ $014.37x 1= $0014.37
1 Gallon of paint for guest bed $014.98 x 1= $0014.98
Flooring for Master Bath (2 cases) $055.93x2= $0111.86
Flooring for Guest Bath (5 linear feet) $006.35x 5= $0031.75
Tooth brush holder (2) $005.98x2= $0011.96
TOTAL - $2,123.83

In addition, the Respondent did not refute the following additional materials were needed
o complete the home improvement, although he challenged the quantity and/or cost of some of

the following items listed at Claimant Ex. 10:

Vanity Faucets (2) $94.00x2= $188.00
Black Tiles (3 boxes) $35.84x3= $107.52
Vanity Mirror (2) $74.00x2= $148.00
White Tiles (14 boxes) $16.64 x 14 =$232.96
Vanity lights (2) $83.99x2= $167.98
TOTAL ' $844.46
Minus (see below discussion) $362.00
FINAL TOTAL $482.46

In regard to the additional items, the Respondent testified he had agreed to tile only the
master bathroom and that the quantity of tiles purchased for Lamy was excessive; he testified
only one box each of black and white tiles was needed to complete the fnaster bathroom floor.
He also testified he agreed to install only one vanity mirror in the hallway bathroom.

As between the Claimant and Respondent, I did not find one any more or less a credible

witness in regard to this issue than the other. Therefore, I base my finding on the cost of
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materlals to complete the ongmal home unprovement agreement on only those 1tems about

which the Clalmant and Respondent agreed. Accordlngly, I ﬁnd the total cost of matenals,

1ncludmg tax, Lamy requlred to complete the unﬁnlshed home unprovement was $2 762.67
‘ .($2 123. 83 + $482.46 = 82, 606.29 + (6% of $2 606.29 = $156. 38)= $2 762. 67) Thrs amount
reﬂects a reductlon to the quantrty of tiles to one box each for the wh1te and black trles and of the
: mirrors to one. Whlle it may be accurate — although I make no finding in. regard to thlS — that
vthe Respondent could have purchased some of the included materrals for less, it does not matter
here because this was the cost to the Claimant for items needed to complete the home
1mprovement Furtherrnore the Respondent offered no evidence to corroborate hlS testimony
about the cost for any of the challenged 1tems |

In regard to the cost of Larny s labor to complete the orlgmal contract 1 have found that

the Clarmant pard $8 174 57 labor That amount is $1 279 27 more than the $6 895 30° contamed

© . in the Independent Contractor Agreement that Lamy sent to the Clalmant in October 2017 for the

“two-bedroom upgrade” and $729 31 more than the estunate Lamy submltted to the Clarmant in
'August 2017 |

The Respondent testlﬁed that he never agreed to do any home 1mprovement work related
to the removal the of bath and shower in either of the Clatmant ] bathrooms He rev1ewed each
item contamed in Lamy s detalled estimate and 1dent1ﬁed only the followmg tasks as within the .
_scope of work to which he and the Claimant agreed: . .

- Hallway Bathroom : ‘ ' i
e Seal/prime then paint the walls and celllng (2 coats) - - $240.86

o Detach & Reset Toilet : . s e . $257.27
e Detach & Reset Vanity ' E $148.23

e Detach & Reset Countertop — solid surface $064.98

e Detach & Reset Sink faucet — Bathroom 0 $127.16

" In regard to the recelpts in Claimant Ex. 15, some match the cost of the items listed in Clalmant Ex. 10 and
Respondent 4; however, other recerpts do not match those costs and others do not identify what items were
purchased. . : ,
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e Detach &‘-Reéet Mirror—.l/4" piate glass S | $005.61 -

- @ Paint door slab only — 2 coats (per side) : - $037.87
MASTER BATH . SRR
e Seal prime then palnt the walls and celhng (2 coats) - $240.86
® Detach & Reset Toilet ' ~ $25727 - -
~® Detach & Reset Vanity ' o $148.23 -
- @ Detach & Reset Countertop — solid surface FRAR - $064.98
@ Detach & Reset Sink faucet — Bathroom 3 ' $127.16°
" e Install Ceramic porcelain tile s S $444.28
e Paint door slab only — 2 coats (per side) $037.87
e Paint door or window opening — 2 coats (per side) - $032.80
KITCHEN ‘ |
® Door Installer/Finish Carpenter — per hour $352.46
TOTAL T X 2N

Although the Respondent testified that he would have charged less for labor than most of .

the above costs, for the reasons discussed above related to the.cost of materials, I find that
'testirn'ony not r¢levant. As noted above, I do not find either party a more reliable witness than
| the other in reg,ard'to Whether the wqu Lamy performed was Within thg'scope of Wori(_of the
: origin'al nont;act. ‘There'fore, my finding in regnrd fo that matter is snlély bnsedu on 'tne "agféeinént
of the parties. Accordingly, I find t.he Cl_aixnant paid $2,587.89 to Lamy for ‘labor tn complete |
the original contract. Based on this finding, I find the Claimant paid $5,350.56 to Lamy fof lnbor
and materials to complete the original contract ($2,587.89 (labor) + $2,762.67 (materials) =
$5,350.56). |

As discussed above; COMAR 09.08.03.03B(3) regulates the calculation of actual loss
because the Respondent did work according to a verbal home improvement contract, and the
Claimant paid another contractor to complete the home improvement contract. The Claimant’s
actual loss is calculated as: |

Amount paid to the Respondent under the original contract: $19,975.70

Plus the amount paid to Lamy to complete the original contract: + $05.350.56
$25,326.26
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Minus the original contract price: —$19.950.00
: $05,376.26

Accordingly, I find the Claimant sustained an actual loss of $5,376.26 as the result of the

Respondent’s acts and omissions.

PROPOSED CONCLUSION OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $5,376.26
as a result of the Respondent’s incomplete home improvement. Md. Code Ann., Bus. Reg.
§§ 8-401 and 8-405(a); COMAR 09.08.03.03B(3)(a).

RECOMMENDED ORDER

[ RECOMMEND that the Maryland Home Improvement Commission ORDER the
following:

1. The Maryland Home Improvement Guaranty Fund award the Claimant $5,376.26;

2. The Respondeﬁt is ineligible for a Maryland Home Improvement Commission license
until the Respondent reimburses the Guaranty Fund for all moniesrdisbursed under this Order,
plus annual interest of ten percent (10%) as set by the Maryland Home Improvement
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Commission;
3. The records and publications of the Maryland Home Improvement Commission reflect

this decision.

7 A
ZMichael D. Carlis :

Administrative Law Judge

March 29, 2019 _
Date Proposed Decision Issued

MDC/da
#178679

'8 gee Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii)(2); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 3™ day of May, 2019, Panel B of the Maryland Home
Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. ‘By. law the parties then have an additional thirty (30) day period -
during which they may file an appeal to Circuit Court.

Mechael Shilling

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



