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STATEMENT OF THE CASFE

On February 13, 2018, Anika KeaIrIey‘ (Cla:lmant) ﬁIed a claim (Claim) with the -
._Marylan_d Home Improvement Commission (MHIC“)i Guaranty Fund (Eu_II'd) f._'orA reimbursement
of $123,500.00 in actual losses allegedly suffered as a result of a home improvement ¢contract
with Mark Sims, trading as Powerkleen Construction Servicesﬂ(Respondent). Md. Code Ann.,
Bus. Reg. §§ 8-401 through 8-411 (2015). On October 1, 201 8, the MHIC forwarded the matter

to the Office of Administrative Hearings (OAH) for a hearing.



1 held a heanng on February 27 2019 at the OAH 1n Hunt Valley, Maryland Bus Reg.
§ 8 407(e) Nlcholas Sokolow, Esqurre, Ass1stant Attorney General Department of Labor

Llcensmg, and Regulatlon (Department) represented the Fund The Clalmant represented

herself J ordan Sj ;_er, Esqulre, represented the Respondent who was present The contested

‘case prov151ons of the Adm1nlstrat1ve Procedure Act the Department s heanng regulattons and
the Rules of Procedure of the OAH govern procedure 1n thlS case Md Code Ann State Gov t

§§ 10 201 through 10 226 (2014 & Supp 2018), Code of Maryland Regulat1ons (COMAR)

ing Clalmant S req" est for
and 14‘ 2017 3 pages)

6 ..{;fPhot : graphs A-B'and D 'BB taken in June 2017 Photograph C not adrmtted

Clmt Ex7 - Not admltted

Clmt Ex8- ._Check. stub for $25 500 00 cash1er S check to Respondent March 10, 2017
. Check stub for $20 OOO 00 cash1er s. check to: Respondent May 1 2017;



I admltted the followmg exhlblts on'behalf of the Fund B

Fund Ex 1 - 'Notlce of’hearmg, January 16 2019
Fu_r_;d Ex. 2 - VHeanng order September 24 201 g
FundEx 35 Llcensmg record F ebruary 26; 20 1 9

Fund Ex, 4- Letter to Mark Slms regardlng Complalnt # 1301 2017 Apr11 11, 2018 W1th
_Home Improvement Clalm F orrn attached March 27 2018 '

Testimony
The Claimant testified. -
. The Respondent testified and presented the testimony of Michael Daniel.
The Fund did riot offer any testimony. |

PROPOSED FINDINGS OF FACT

I find the following facts by a preponderance of the evidence:

1. At all times relevant to the subject of this hearing, the Respondent was a licensed

home improvement contractor under MHIC licerise number 107415.

2. On March 9, 2017, the Claimant and the Respondent entered into a contraet

(Contract) to construct a 15x31 foot addition onto the Claimant’s home, located at 4519 Powell
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accommodate the addltlon The Contract also 1ncluded the followmg work to be completed in’

the .bas'en_ment:,_ ac,_ldrng',;‘a.shower vd..‘recessed t011et in, the bathroom w1demng the stans and

.8 Work on the Amended Contract began 1n March 2017 but progressed slowly due;

‘to a ramy spnng an_ i"dlsag ement"' between the part1e'



9,0 The Clalmant had coricerns regardlng the quallty and workmanshlp of the work

‘belng completed on the property, spec1ﬁcally w1th regard to the drywall 1n the basement the

the Work was 'not T ogressmg qu1ckly enough to be completed by June
1. The Amended Contract was not completed by June 25 201 7

,_ 12 T As of June 2 2017 the ex1st1ng deck had not been demollshed and 1o work had

, ‘begun on the new deck The ex1st1ng master bedroom had holes m the ""iﬂ: all The subﬂoonng;

‘between the add‘tlon and ex1st1ng structure was uneven W1th a large d1p or gap between the two

structures The hardwood ﬂoormg for the addltlon ‘was not 1nstalled The roof over the add1t1on

- ‘_was_:. mc'omplet‘e and 111':covered in plastlc Rooﬁng felt had been placed ofi the roof but the

e _ "ompleted The roof d1d not have any _]OISt hangers ot metal chps attachmg‘

1t to the addltron :-No 1nsulat10n had been mstalled 1n the attlc The k1tchen was not completed
ne1ther. the‘ 1sland not the _cabmets_- were instailed ‘and the walls were‘ not insulated, The support
beam between the kitchen and dining room areas was not installed in the ceilinig. The bathroom
thatﬂwas part of the addition was framed, but not complete and had no ﬁxtures installed. "Drywall
was installed in ihe b&séﬁ;égt; but had alréady beguit to mold due to the drywall being installed
directly against the concrete walls. The drywall in the basement was not séamless, but had-gaps
in between the sheets of drywall. Demolition had not been completed to turn the basement
bathroom into a powder room. The laundry room in the basement did not have cabinets; counter
tops, or a sink. Work on the HVAC system had been started, but the compressor and supply
registers had not beeti installed. The basement steps had not been widened. Debris was strewn

throughout the yard and also left inside of the property. The yard had at least two trenches dug



" omplete the work under the Amended ’Contrac o

:1 19 The contract w1th Soper contamed addltlonal work to be completed‘on the

S _._Property that was not 1ncluded in the Amended Contract Wlth the Respondent ‘ Spec1ﬁcally, the .‘




_tand crown and :base.:moldmg

0.7 of January 19‘2018 the'

State Gov ¢ §10 217 (2014) COMAR 09 08 03 O3A(3) 3 “[A ‘ répéﬁtié‘réncéiofffﬁé evide

b-'-means such ev1dence whlch when con31dered and compared w1th t e“:ev1dence opnoéed to 1t.,..fhas
more conv1nc1ng force and produces a behef that’ 1t 1s more hkely true than not true |

* Coleman'v. Anne Arundel Cty Polzce Dep t 369 Md 108 125 n: 16 (2002) (quotmg Maryland
Pattern Jury Instructzons I: 7 (3d ed 2000))

An owner may recover compensatior from the Fund “for an actual loss that resilts from
an act or omission by-a licensed contractor.” Md. Code Ann., Bus: Reg. § 8-405(a) (2015)% see
also COMAR'09.(58.0=3.03‘B‘('2):_ (“actual losses . . . incurred as a result of misconduct by-a, -
licensed contractor”).: “’[A]ctual loss’ means the costs of restoration, repair, rcplacement;'ZOr‘v-
completion that arise from an unworkmanlike, inadequate, or incomplete home improvement.”
Bus. Reg. § 8-401. For the following reasons, I find that the Claimant has proven eligibility for

compensation.

! As noted above, “COMAR?” refers to the Code of Maryland Regulations.
? Unless otherwise noted, all references to the Business Regulation Article herein cite the 2015 Replacement
Volume of the Maryland Annotated Code.



The Respondent was a hcensed home 1mprovement contractor at the trme he entered into

'-the Contract w1th he_Clalmant The Respondent performed unworkmanhke 1nadequate or

-1ncomp1ete home 1mprovements The Respondent started work on’ the Amended Contract as

expected 1n March 2017 He sh 'uld have» __,mpleted the work by J une 2"d of that year The
Clannant testlﬁed that the relatronshlp between the partres was contentlous from the beglnmng

and that. _the parttes “bumped‘ hé 'ads” a lot

. As the:prOJ ect. pro greSsed the C1a1ma11t began to have concerns regardmg the quahty and

o f bu11d1ng _errnlts” (Clmt' :Ex. l)v_requlred the Respondent to make sure that the electr al wrrmg

Ty was up to code and that the ex1strng wnmg could support the new addrtlon When the Clalmant

N tr1ed to address these 1ssues Wlth the Respondent she d1d not recerve a response ’




The Clarmant charactenzed the’ Respondent S 1nteract1on w1th her as “host1le” and stated

that whenever she brought up SOmethlng that she beheved to be an 1ssue such as the uneven

l'ﬂoor between the addltlo. ,and the rest of the home the drywal :

Iaced directly onthe .

concrete'm:the.b'asement"_:irfthe 'd to upgrade the_electncal._’ by

support the addltlon the Respondent. would “stOrm and fuss and cuss” ather -The’Clalmant also E

- testlﬁed that she spoke to the Respondent regardmg her concem that the add1t101‘l would not be

completed by June 2lld spec1ﬁcally due to’ the fact that the Respondent d1d not work on the

'property ona dally or even a consrstent basrs

. The'Respondent* in h1s testl‘mony;ragreed t’o-‘a contentlousrelatlonsh1pbetween the "
partles Although he stated that he Clld not remember ever cursmg at’ the Clalmant he admltted
“that he' could get “exclted In fact dunng his testlmony at thls hearlng, the Respondent became
loud and agltated whlle answerrng quest1ons The Respondent explalned that he beheved the
Clann-ant was addmg work onto the contract _and malgmg-changes;-' wh'_r‘ch he ;found:bothe_rs‘ome;f
The Respondént denied the all:egation that hé was not consmtentlyworkmgon the project,
but aeknoWIedéed that there was a delay in the completion of the work for multiplé reasons.
First, the'RespOnde'nt stated that delays were due to 2 rainy spring; which may Have caused a loss
of seven to te‘n'd‘ays. He could not recall, however, if ke ever told the Claimant that.'th'ei-p'roject
was running behlnd due to the vveather, Second, he testified that some delay may have come:
from the Claimant wanting to save space in the basement, so he re-did the drywall and placed it
directly against the concrete in order to save three inches of space. The Responde‘nt; however,
could not testify with certainty that this caused any kind of a delay, only that it could have.
Finally, the Respondent testified that he underestimated the amount of time to complete the
project. This was his first construction of an addition and he believed that he should have added

another month to the time estimate.



Commumcat1on between the parttes contmued to break down and the Claimant continued
to have. serious. doubts about the quahty and Workmanshtp of the Respondent s construetton
The Clalmant test1ﬁed that her concerns per51sted because the- Respondent refused to address
’ them On June 4, 2017 the Clalmant contacted the Respondent and requested that he stop work
on: the prOJect unt11 she could have an mspectron of the completed work The Clalmant tollowed
‘thls contact w1th an. ematl to the Respondent statmg,"‘I am requestlng that no further work is:
done at 45 19 Powell Ave [sw] unttl a full 1nspectlon is completed to deterrnme whether the
add1t1on and all other work done thus far 1s deemed structural [s1c] sound and up to code” (Clmt_,
Ex. 3) Desplte the Clalmant’s conchttonal t1me frame of the work stoppage, “unt1l a full |
1nspect10n 1s completed * the Respondent reported that he read the emall to mean that the
‘ "‘_"'Clatmant was ﬁrmg h1m from the prOJ ect One of the few pomts in the Respondent S, testnnony o

""""on wh1ch he d1d ,frevancate was that auer l‘ic recewed the June 4-tl ernarl he d1d not retnm to.

= =the property to completeany addlttonal wor_ Desmte the Clalmant complannng to hlm about Sem

the ﬂoorlng not. belng 1evel the basement walls havmg gaps or seams, the drywall_ bemg placed

After' m"'onths of slow progress for wh1ch she was g1ven no explanatton and work that she

,percerved as unworkmanhke and structurally unsound the Clalmant mformed the Respondent
that she wanted an. 1nspectron before any add1t1onal work was performed and paused the pI‘O_] ect

| to have an 1nspectron completed The Cla1mant beheved that aspects of the pro; ect were not
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bemg approprrately completed and when she broached these problems w1th the Respondent he
' .drsm1ssed her complamts outrrght At the hearmg, the Respondent went back and forth regardmg :

‘» hrs recollectron of events and answers grven to the Clarmant Per hrs test1mony, he completed :

'3 'o"' he los' " éven to ten days due}iﬁ'};,_

larmant 'd1d,not complam' o

about the quahty of the work except she mrght have ;sard someth‘ ” abou _--the ﬂoors not belng

..level the walls 1n the basement not bemg seamless and the electncalwnes hangmg down
After haltmg the work the Clalmant hlred Z & S Home Inspect1ons LLC to perform a
property mspectlon whrch was completed on June 16 2017 Z & S Home Inspectlons LLC

iissued a 67 page report (Clmt Ex 4) detarlmg ‘the safety hazards and deﬁc1enc1es at the

-.property Regardlng some of the msufﬁc1encres present at the property, 1t is: drfﬁcult to

" determine from the report which deﬁc1encres may have preexrsted the Respondent’s work whrch‘
“ were c'aused by the” Respondent"s'unwmkmanlike reno"vatron,. or which were aresult of the
Respondent leaving the project o une 4, 2017 in an unfiniskied staté. Sorme deficiencies, -
thongh; are easier to discern. The report specifically identifies poor construction or the new-roof
over the addition, including loose or damiged siding, exposed wood, and gaps in the flashing.
(Clmt. Ex: 4, p. 25). The report also notes that the attic's"tructnre’forthe' addition has gaps'in the.
framing connections, has'no metal frammg connectors, andhasnothin-g securing the bottom of
sheathing at the roofline. tcmﬁ. Ex. 4, p. 31).

At some point after Z & S Home Inspections LLC completed its inspection and report;
the parties participated in mediation through the MHIC. The parties were unable to reach a
resolution through mediation and the Claimant continued to pursue her claim. During this time,

the property sat empty with the project uncompleted. On October 20, 2017, the Claimant
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contracted with _S‘op,er to complet_e the addition and. work on her hom_e. The‘contraict with Soper
was f0r$122,50000 (Clmt Ex9)w1thachange order for an add1t10na1$3,800-00
(Clmt Ex 11) | |

The Respondent argued that since. the Soper, contract Wrth the change order was in excess.
of $5 5 000 00 more than hrs contract w1th the. Clarmant 1t must go vastly beyond the scope of .
the1r contract The Soper contract does contam work outsrde the scope of the Amended Contract

between the partres The most obv1ous addrtrons are the 1nsta11at10n of w1ndows and the mcrease

Vof the 51ze of the deck to 16x30 _ The cost of the w1ndows was. $170 00 per wrndow for ten

_'_wmdows or $1 700 00 The'prov1sron regardmg the deck‘ however 1s not 1n the Soper contraet
_ 1tself The terms were set forth 111 an estlmate glven by Soper on J anuary 19, 2019 for

$19 900 00 for work to be completed n the basement and constructmg the deck (Clmt Ex. 10),.

. drywall in the attlc removmg exrstmg duct work fabncatmg and 1nstalhng anew. HVAC
dlstrrbutlon system to: 1nclude supply and return removrng ex1st1ng wmng 1n the new addltlon,
,rewrnng the house to code roughrng-m dram vent and water d1str1butron systems to the new

master bath powder room k1tchen and laundry, mstalhng plumbmg ﬁxtures, 1nsta1hng new



1

attempted to return to complete the work The Respondent’s w1tness M1ohae1 Damel testlﬁed
that he 1nstalled an mdoor HVAC unit; but was not able to Tun- the two supphes to the addltlon
He testlﬁed that the work he performed should have taken two or two and a half days ‘Bt it took'
three weeks due fo ram Th15 is greater than the seven to ten day delay that the Respondent
Y testlmated due to’ raln By the tnne work stopped on June 4th Mr Damel still had to put in the
icondenser and two supply re_glsters.

The Respondent inttoduced photogtaphs (Resp. Ex. 3'A-E) to show that work had almost
been completed. However, the Claimant had numerous photographs (Climt. Ex.'6 A-B and D-
BB) showing each room and its condition as of June 4, 2017. The Claimant’s photographs
directly refute the argument that the project was 55-62% ‘compléted, which is 'what the
Respondenttes'ti'ﬁed. No single item in the Amended Confract had been completed. The
addition had some framing work, but the Respondent acknowledged tht all framing work had
not been completed. The addition had no walls, no insulation, no final flooring, no cabinets, no
island, and no bathroom. Electrical wiring was left dangling throughout the-house. Plastic still
covered the unfinished roof. If the Amended Contract had been substantially completed in‘an

adequate and workmanlike manner, the Soper contract would not have necessitated redoing the

13



Work that had been started by the Respondent The Respondent s argument is not credible. The
Respondent performed unworkrnanhke and 1ncomplete home 1mprovements .
L The Respondent never retumed to the property to complete the work and no testlmony

was provrded by e1ther party that he ever attempted to do 50, The Respondent test1ﬁed that after

-”V,_e stopped work and never returned When spemﬁcally asked by

he recerved the June 4th lette

report to show that the Respond nt"had not been_performmg the h .me 1mprovements in a

workmanlrke manner, and ultrmatelj ' havmg to hrre a new contractor to complete the proj ect

The Clarmant d1d attempt to resolve the 1ssues regardmg the completlon of the Amended

Contract 1n medratlon w1th the Respondent through the MHIC but the partles d1d not reach a

L



unreasonably reJ ected good falth efforts by the contractor to resolve' the cla1rn 7 Md Code Ann )

‘Bus Reg § 8 405(d) (2015) Therefore I must determme whether under the facts of th1s case ’

: the Respond ' 't_made a good falth effort‘to resolve the Cla1m and whether the Clalmant acted

-unreasonably to reJ ect that offer In thls case there is no testlmony or ev1dence that'the L -' S

ve the Clalm The only testlmony before me on thls 1ssue 1s _'
the Clalmant ] who testlﬁed that the Respondent Was not 1nterested in completmg the Work I
ﬁnd that the Respondent ] home 1mprovements were both unworkmanhke and mcomplete under
the terms of the Amended Contract and I thus ﬁnd that the Clalmant is ehglble for compensatlon
from thc. Iiund-, '

Having found eligibility for compensation, I must determine the amount of the
Claimant’s actual loss and the amount, if'any, that the Claimant is entitled to. recover, The Fund
may not compensate a claimant for consequential or punitive damages, personal injury, attorney
fees,-court costs, or interest. 'Bus.'Reg; § 8-40"5,.('e)(3); COMAR 09’;08.03.03B(1)-. The MHIC’s
regulations provide three formulas to measure a claimant’s actual loss, depending on the status of
the contract work.

. (a) If the contractor abandoned the contract without doing any work, the
claimant's actual loss shall be the amount which the claimant paid to the
contractor under the contract.

(b) If the contractor did work according to the contract and the claimant is
not soliciting another contractor to complete the contract, the claimant's actual

loss shall be the amount which the claimant paid to the original contractor less the
value of any materials or services provided by the contractor.

15



_ , "A-contra" or d1d work accordmg to the contract and the. claimant has
' ’sohc1ted or is soliciting, another contractor to complete the contract the clalmant s

- actual loss shall be the' amounts the clalmant has paid to or on behalf ofthe: .
) asonabl'e amounts the"" '

original contr -' g
that the otiginal c ntract priceis. too unreal

; actua_v_ oss, the

. Powerkleen Constructlon

__credlble testlmony and the photographs of the state of the hom as ,of June 2017 L

'll:: 16 o

hls statement in, the Addendum 1s corroborated by the Clarmant S




The Claimant hired another co;'i'tfac'torj to complete the work. The contract with Soper, in
addiﬁon to the work that should have been completed under the Amended Contract, contained
additional work to be completed that was beyond the scope of the Arhended Contract. The
Claimant presented insufficient teétimpny_ and evidence in order for me to- value the work outside
the scope of the Aﬁi’ende_d VFCVOntfaét.'» What I find mé_)'st‘compélling and instructive is the 'faét that
the work .s‘tar.t("ad or co;riﬁléted bythe Rééiabﬁde’rit_ had to be redone bySoper Bt_ﬁcéuse of this, I
find the work completed b}:i't:he Réspdnéerit to ‘héiv‘e' no value. The Ciainiarit géiihe_d ndﬂxing from
her contract with the Respondént, as she had to pay another company to do the work as if the
A Réspo‘nd.ent'had abandoned the contract before beglnmng

Accordingly, I shall apply a unique formula to measure the Claimant’s actual loss. I find
the Claimant’s actual loss to be the amount the Claimant paid to Respondent. The Claimant paid
‘the I{é'sﬁoﬁééhé $51,600.00. |

‘The Business Rééulation Article caps a claimant’s recovery at $20,000.00 for acts or
omissions of one contractor, and provides that a claimant may not recover more than the amount
paid to the contractor against whom the claim is filed. Bus. Reg. § 8-405(e)(1); (5); COMAR
09.08.03.03B(4), D(2)(a). In this case, the Claimant’s actual loss of $51,600.00 exceeds
‘$20,000.00. Therefore, the Claimant’s recovery is limited to $20,000.00. Bus. Reg.

§ 8-405(e)(1); COMAR 09.08.03.03D(2)(a).

PROPOSED CONCLUSIONS OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $20,000.00
as a result of the Respondent's acts or omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405
(2015); COMAR 09.08.03.03B(3)(c). I further conclude that the Claimant is entitled to recover

$20,000.00 from the Fund. Bus. Reg. § 8-405(e)(1); COMAR 09.08.03.03D(2)(a).
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3 Gee Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 3 day of May , 2019, Panel B of the Maryland Home
Improvement C,ommissiqn approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

%a. i ﬂ S i .ﬁz.

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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PETITION OF MARK ANTHONY * IN THE
SIMS d/b/a Powerkleen Construction
Services : * CIRCUIT COURT

FOR JUDICIAL REVIEW OF THE * FOR
DECISION OF THE MARYLAND _
HOME IMPROVEMENT * BALTIMORE CITY

COMMISSION

IN THE CASE OF

CLAIM OF ANIKA KEARNEY

AGAINT THE MARYLAND HOME * CASE NO. 24-C-19-005696
IMPROVEMENT GUARANTY FUND. ’

MHIC No. 17(75)1301

OAH No. DLR-HIC-02-18-30888 o
* * * * * * * * * * * * *
ORDER

This judicial review proceeding arises out of a decision of the Maryland Home
Improvement Commission (‘MHIC”). By Final Order dated October 17, 2019, the
MHIC ai’firmed a decision of an Administrative Law Judge (“ALJ”) finding that
Claimant Anika Kearney sustained actual and compensable loss of $20,000 due to
the actions and omissions of Petitioner Mark Anthony Sims. All parties appeared for
oral argument before the Court electronically in accordance with Md. Rule 2-802(a)
on May 5, 2020. At oral argument, MHIC moved to dismiss the action due to the Mr.
Sim’s failure to file a memorandum in accordance with Md. Rule 7-207(a).

Preliminarily, the Court may dismiss an action for judicial review if a
petitioner fails to file a memorandum within the time prescribed by Md. Rule 7-207
if the Court finds that the failure to file caused prejudice to the moving party. Md.

Rule 7-207(d). The Clerk mailed notice to the parties at their address of record on
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‘January 31, 2020, informing the parties that the agency: record had been received.
(Docket Entry No. 6.) Mr. Sims had 30 days from January 31, 2020, to file his
memorandum. Md. Rule 7-207(a). It is undisputed that Mr. Sims failed to file a Md.
Rule 7-207 memorandum.

Considering the totality of the circumstances, the Court finds that MHIC was
prejudiced by the failure to file a memorandum because it was unaware 'of what
arguments Mr. Sims would: raise on judicial rc_eview and was not fully prepared to
address them. See Swatek v. Bd. of Elections of Howard County, 203 Md. App. 272,
283-84 (2012) (dismissal for failure to file 7-207 memorandum appropriate because
Board was prejudiced by not knowing what arguments the voters would raise on
review). For these reasons, the Court finds that dismissal is the appropriate sanction.

Even if the Court had reached the merits of the petition for judicial review, the
decision of the MHIC must be affirmed. Judicial review of an administrative agency
decision is narrow. Maryland-Nat Capital Park and Planning Com’n v. Greater
Baden-Aquasco Citizens Ass'n, 412 Md. 73, 83 (2009). Itis limited to determining
whether there is subst;antial evidence in the record as a whole to support the agency’s
findings and conclusions, and whether the agency’s decision is based on an erroneous
conclusion of law. Colburn v. Dept. of Pub. Safety & Corr. Sucs., 403 Md. 115, 127-
28. (2008).

In this case, Mr. Sims argued that the MHIC erred in failing to give any value ’
to the work that Mr, Sims had done for Ms. Kearney. However, the record reveals

that the conclusions were based on photographs of the work ‘and a subsequent
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contractor’s assessment. that the work completed by Mr. Sims would need to be
redone. Mr. Sims is unable to point to anything in the record to support his assertions
of the value of his work. Mr. Sims was given amble opportunity to present his

evidence to the ALJ and to the MHIC on exceptions. He failed to introduce anything

_ to support his assertion.

Finally, Mr. Sims argued that he did not abandon the job. The MHIC
concluded that he did abandon the job because the stoppage of work requested by Ms.
Kearney was only until an inspection could be completed. This conclusion was based
on the ALJ’s assessment of the credibility of the witnesses at the evidentiary hearing.
It is well-established that this Court should not substitute its judgment for the
credibility determinations made by the agency. Wisniewski v. Department of Labor,
Licensing and Regulation, 117 Md. App. 506, 520 (1997) (credibility determinations
and inferences to be drawn therefrom are the exclusive province of agency). For these
reason’s,‘even if the Court were to reach the merits of the petition for judicial review,

the decision of the MHIC must vbe affirmed.

ﬁ‘l.
Accordingly, it is this»,{ day of May 2020, hereby

ORDERED that the petition for judicial review filed by Mark Anthony Sims
is DISMISSED for failure to file a Md. Rule 7-207 memorandum; and it is further
ORDERED that decision of the MHIC is AFFIRMED:; and it is further

ORDERED that costs are to be paid by the Petitjoner.

Judge John Nugent ey
TRUE COPY | Judge’s Signature appears on the —
TEST /c\{\ FOR ngngmal document
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IN THE MATTER OF THE CLAIM d MARYLAND HOME IMPROVEMENT
OF ANIKA KEARNEY COMMISSION

AGAINST THE MARYLAND HOME
IMPROVEMENT GUARANTY FUND * MHIC CASE NO. 17(75)1301

FOR THE ACTS OR OMISSION OAH CASE NO. DLR-HIC-02-18-30888
OF MARK SIMS t/a - *
POWERKLEEN CONSTRUCTION
SERVICES * * * % % * *
FINAL ORDER

This matter was heard before an Administrative Law Judge (“ALJ”) of the Office of
Administrative Hearings (“OAH”) on February 27, 2019. Following the evidentiary hearing, the
ALJ issued a Proposed Decision on March 29, 2019, concluding that the homeowner Anika
Kearney (“Claimant”) sustained an actual and compensable loss of $20,000.00 as a result of the
acts and omissions of Powerkleen Construction Services (“Contractor”). OAH Proposed Decision
‘p. 18. In a Proposed Order dated May 3, 2019, the Maryland Home Improvement Commission
(“MHIC”) affirmed the Proposed Decision of the ALJ to award the Claimant $20,000.00 from the
MHIC Guaranty Fund. The Contractor subsequently filed exceptions of the MHIC Proposed
Order.

On July 11, 2019, a hearing on the. exceptions was held before a three-member panel
(“Panel”) of the MHIC. Both the Clairﬁant and the Contractor were present without counsel. Hope
Sachs, Assistant Attorney General, appeared at the exceptions hearing to present evidence on
. behalf of the MHIC. The following two preliminary exhibits were offered by AAG Sachs and
admitted into evidence at the exceptions hearing: 1) May 3, 2019 Cover Letter, OAH Proposed
Decision and MHIC Proposed Order, and 2) May 21, 2019 Notice of Exceptions Hearing to be
held July 11, 2019 and Contractor’s Written Exceptions. Neither the Contractor nor the Claimant

produced a copy of the transcript of the hearing before the ALJ, and therefore the Panel’s review
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was limited to the ALJ’s proposed decision, the exhibits introduced into evidence at the OAH
hearing, and the preliminary exhibits offered by AAG‘Sachs at the exceptions hearing. COMAR
09.01.03.09(G) - (I)

In his written exceptions, the Contractor argues that he did not abandon the job but instead
was told to stop work on the property, and claims that the ALJ erred in assigning no value to the
work he did prior to leaving the job. The ALJ addressed the Contractor’s failure to finish the job
in her decision, and specifically found that “the Claimant did not fire the Respondent or terminate
the Amended Contract.” OAH Proposed Decision p. 10. The ALJ further found that the stoppage
of work requested by the Claimant was only “until a full inspection is cOmpleted,” and déspite this
conditional time frame the Contractor later failed to return, or even attempt to return and complete
the job. OAH Proposed Decision p. 10, 14. The ALJ’s findings are based on the June_ 4, 2017
email from the Claimant to the Contractor requesting that work be stopped until an inspection is
completed and the Contractor’s own testimony that Vafter the June 4th email he stopped work and
never returned. OAH He_aring Claimant's Exhibit 3; OAH Proposed Decision p. 14. The ALJ

- also noted that the --Clairnant testified that the Contractor “wasn’t interested” in completing the
work, and that at the hearing the Contractor did not refute this testimony. OAH Proposed Decision
p. 15. |

As for the valuation of the work done by the Contractor, the ALJ notes that although the
Contractor testified that he completed 55 to 62% of the job, she did not find this testimony to be
credible, and instead found that “[n]o single item in the Amended Contract had been completed.”
OAH Proposed Decision p. 13, 16. The ALJ based her decision on the Claimant’s testimony,
which she found to be credible, and the numerous: photographs showing the current state of the
home. OAH Proposed Decz:sion p. 13, 16. The ALJ was tasked with observing the demeanor of

the witnesses as they testify, judge their credibility, and ultimately make findings of fact based on
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this testimony. The ALJ clearly found the Claimant’s version of events to be more credible. O4AH
Proposed Decision p. 10, 14. The Commission will not overturn the credibility determinations of
the ALJ in this case.

To assess the value of the Contractor’s work, the ALJ also looked at the scope of the
contract between the Claimant and Soper, the subsequent contractor hired to complete the job.
OAH Proposed Decision p. 12-13. The ALJ found based on this contract that “the work started or
.completed by the Respondent had to be redone by Soper,” and therefore she found that the
Contractor’s work had no value. O4H Proposed Decision p. 17. To counter the ALJ’s finding,
the Contractor in his exceptions alleges that he incurted certain -costs, such as the purchase of
architectural plans and other building materials, which he claims should be considered in
calculating the value of his work. The Contractor, however, does not point to anything in the
record generated before the ALJ that support such costs.  The opportunity to present testimony and
offer evidence was at the hearing before the AL]. COMAR 09.01.03.09(K).

The Commission agrees with the ALJ’s analysis and finds no error in her decision. The
ALJ’s decision is thorough, supported by the evidence in the record and correct as a matter of law.
Having considered the parties’ argum;:nts, the evidence in the record and the OAH Proposed
Decision, it is this 17th day of October 2019 ORDERED:
A. That the Findings of Fact of the Administrative Law Judge are AFFIRMED,;
B That the Conclusions of Law of the Administrative Law Judge are AFFIRMED; AND
C. That the Proposed Decision and Order of the Administrative Law Judge is AFFIRMED;
D Any party has thirty (30) days from the date of this Final Order to appeal this decision to

Circuit Court. Joseph Tunney

Chairperson —Panel
Maryland Home Improvement
Commission
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