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STATEMENT. OF THE CASE
On Ndvember 20, 2018, Jing Yang and Ian Herron (Claimants) filed a claim (Claim) with
the Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund) for
reimbursernent of $33,739.00 in actual losses allegedly suffered as a result of a home
improvement contract with R'ub'e‘n Rivera, trading as Roel Ceramic Services, Inc. (Respondent).
Md. Code Ann., Bus. Reg. §§ 8-401 through 8-411 (2015). On May 36, 2019, the MHIC

forwarded the matter to the Office of xAdministrative Hearings (OAH) for a hearing.



- _,the Respondent’s acts or onussmns?

Theld aheanng on August 29,2019, :at the OAH in Rockvﬂle, Maryland Bus Reg: ::
§ 8- 407(e) ‘Shara Hendler, Assrstant Attorney General, Department of Labor (]: epartment),
represented the Fund. Rebekah Lusk Esqulre, represented the Clalmants, who were: present
' After waltmg ﬁfteen mmutes for the: ReSpondent or the Respondenta s representative to appear, 1.,
proceeded with the hearmg in his absence Code of Maryland Regulatlons (COMAR): ", =iy
128.02.01 23A2 |
" The contested case prov1s1ons of the Adrmmstratlve Procedure Act ‘the: Departrnent%‘s; .
.A hearmg regulatxons, and the Rules of Procedure of the OAH govem procedure in thls Cca'se.-‘ : Md .

Code Ann State Gov t 58 10-201?;through 10~226 (2014 & Supp 2019), COMAR 09 01 03

COMAR 28 02 01

Issts T =

| 1. D1d the Clalmants sustam an, actual Lss compensable by the Fund asa result of

- ..:2.., If so what is the amount of th ompensable loss?

Exhlbxts . ) "/

I admltted the followmg exhlbr' o the

”Cl Ex 1 Check Image,

: Cl Ex 2 Check Image,'~August 29 2017-;11‘.}’{,4,»:~ - ;: g

"1lhamson Desrgns and Clalmants,unda_ed-,.;f.; b :,A o

Cl Ex 3 I ntract between Carl

CL Ex A Ema11 correspondence between Clatma.nt and Respondent, September 25 2017
B w1th attachment L .

l
L b

! On July 1, 2019, the Maryland Department of Labor, Llcensmg and Regulatlon became the I)epartment of Labor.

“ 2 Notice of the hearmg was mailed to the Respondent at his address of record on July 15, 2019, COMAR .

© 09.08.03.03A(2), and was not returned as unclaimed or undeliverable: Applicable law permits me to proceed with a
hearing in a party’s absence if that party fails to attend after receiving proper notice. COMAR 28.02:01.23A. 1
determmed that the Respondent had received proper notice, and proceeded to hear the matter
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e Ex6 -

'v,j'.CI EX.7 -

a S Ex-,gz-_ |
| 1‘-?'01 Ex. 10

- c1 Ex,_lr |

) '-Clg-_Ex. 14

.- CLEx.15
. aLExs
Cl Ex. 17

- CLEx. 18
Re! Ex. 19

CL Ex.20

Cl Ex. 21

Cl.‘er. 22
Cl. Ex. 23
Cl. Ex. 24
Cl. Ex. 25

Cl Ex. 26

| 'Estrmate September 29 '201 7

September 25 2017 Wlf attackiment -
’Llcense, Explratrondae"' fJanuary30 017 AT
,Photographs A-C und: d

| 'Photographs A-E ‘undated..' )

Photographs A-D undated" i ST
Photographs A-L undated - s |

NV Krtchen and Bath Contract, March 24 201 8

Emarl correspondence from Dommguez Insurance Agency to Clalmant

Photographs A-F undated'

'PhotographsA-H unda d T

Inspectron Report Aprrl 24 2018 N |
Techmcal Report June 17 2018

Bmldmg Penmt Apnl 11 2018

. Inspectron Approval September 7 201 8

NV Krtchen and Bath Change Order, May 24 201 8

NV thchen and Bath Change Order June 18 2018

) Copy of Check to NV Krtchen and Bath March 24 201 8 Recelpt Ma.rch 23

2018

'Copy of Check to NV Kitchen and Bath June 10; 2018
" Copy of Check to NV Krtchen a,ndaBath,.July 1 7-,'-'2018-r Lo

Copy of Check to NV Kitchen and Bath, Augyst 11, 2018 ..
Copy of Check to NV Kitchen and Bath, August 27, 201’8

Copy of Check to NV Kitchen and Bath, September. 12, 201 8
!



CLEx.30  Jaeger &Emst Contract Marchl 2018

" Cl.Ex: 32 COpy of Check toJ acger & Emst June 6 2018

GF Eic_.'4 chense Hlstory, August6 2019 'j

Cl. Ex. 27 Porcelanosa Sales Order, June 5,2018: ¢ . -
Cl. Ex. 28 . “Water & Power Technologies hst of repalrs, August 14, 201 8.

CLEx.29  Jaeger& Emst, Inc. Invorce June 6 2018

CLEx.31  Copy of Checkto Jaeger & Emst, March 7 2018

CL Ex 33,_ Text messages screens, August 29 2017 October 6 2017 .

The Respondent drd not request admlssron of any exhlblts

I admrtted the followmg exh1b1ts on behalf of the Fund

GFEx. 1. Hearmg Order, May 24 2019

B i b

GF Ex 2 Notrce of Heanng, July 15 2019

) Al

GF Ex 3 ' Home Improvement Clarm Fonn, November 20 2018

Testlmonx S

The Clarmants testlﬁed and presented the testlmony of Rlchard Phrlhps a hcensed

I ﬁnd the followmg facts by a preponderance of the ev1dence |

lj._ At all tlmes relevant to the sub]ect of thls heanng, the Respon

-home unprovement contractor

2. OnJune 26 2017 the Cla1mants pa1d $25 000:00 to Carl: W1111 amson. The . - .

Claunants entered into a contract’ with Carl” erhamson De31gns for a master,

bat_hrooni S

ent wasa licensed ,



0 - }Electncal per Intenor Archltect’s electncal plan i

o« “".Installatlon of cement board, drywall and ﬁmsh and pamt bathroom and master :
- _bedroom ‘ :

. . | ,ATlle mstallatlon (wet room cexlmg addltlonal)

. ’-'Rad1ant heat ﬂoors | 3

o ”Installatxon of fimsh plumbmg, hghtmg, mn'rors, vamtles, etc A ,

,2’"-"" ,»_."j‘.

o . '“Sloped entryto wetroom S TSR

o F o Curb to wet toom:

(Cl Ex. 3) The amount of the contract was $51 000 00 to be pald in three draws (1) $22 000.00;

:(2) $14, 500 00 due to the Respondent on. August 28 2017 and (3) $14 500 00 due to the -

' Respondent at completlon The conu'act speclﬁed that the Respondent would mstall the cabmetry

3 .1 ‘
2% i

for the master bedroom burlt-m closet‘ the great room entertalmnent center, and the dressmg room
“at no addltlonal cost to cllent ” (Id ) - _ h .» o ] o |

3 On]J uly 10, 2017 the Respondent started workmg on the renovatxon, begmmng
w1th demolmon of the ex1st1ng bathroom and walk-m closet The Respondent also demohshed
the existing built-in entertainment center in the great room ahead of theischedule. '

4. Part-way into the renovation, the Claimants terminated the. relationship with Carl

Williamson Designs. They asked the Respondent to rexvnain.as the conttactor and cornplete the

renovation,




5. - Basedon the' Respondent’s_-representution that the Claimants could save money- :
by not getting,pemlits; the Claimants consented to tbe Respondent’s request to dontinue the-
renovatlon w1thout perrmts ; | |

6 - On August 29, 2017 the Clalmants pald to the Respondent $14,5 00 00.

7. The Re‘s'pondent submitted an.esugnqte of $,43,5,0_.0.,00. to the Claimants for the
following services: o | |
) | ..D,e_mol:_it.ion, and disposal of trash Qf. bathroom: .

. | Co Fra‘mjingnew ceilmg | |

o Frammg shower -

o Shower pan, Mud mix mcluded s i
S Adeig b
. | ,'__... o Pluﬁlbing for bathroom, mCIudes material. .
. 0 : Movmg ducts, All matenals mcluded_ - :
' | E}f?'mcal mGludes recess hghtmg and all matenal for mstalhnent s@itcl{esf .
°. Installatlon of cement board on bathroom : o E s

. ' Installatlon of drywall on bathroom, Includes matenals - . " A

. K installatlon of new: vent fan, Panasomc | "
e | Installatlon of t11e, mcludes mortar :
. Installatlon of tub and bathroom ﬁxtures " o .

o Installauonofvamtles BN SR ) B -

° Radlantﬂoor o
o . Pamt bathroom, palnt mcluded

* Installatlon of baseboard, baseboard mcluded '




~ (CLEx.5). - o

o Installation of mirfors -

’ 8.' In October 2017 the Clalmants becam concemed abo': 'the quahty of the

rRespondent s work and asked the Respondent to; g op workmg on the renova’uon _‘,:In November to o

- ‘.-Vcontract mcluded |

e c Lo Run new w1res for electncal mkthe'vbathroom recessed hght over the bathtub and

vamty hght e
° - Install new rough in the bathroom

Cel L e ' .Insta.ll new plumbmg plpes in the bathroom

‘e Install new hQPS%}}s.~f9{ath¢ .recessed,l,lsh‘te overthe bathroom

k) Rem_oyeentire curr_e.n;g plaster.from the ',bat:hroom_i.;

e Instal new drain for the bithtub

. I{lstall-néw,dryw;all;.vén the walls =
| . Install durock. pn thes_ﬂoor andwall -
e  Install newtileon the floor and wall .
. Create a: niche on the wail | . : 1
e Install accent fleintheniche © . . . .
J Install new threshold |

° Install new toilet



(Cl Ex 14 at 3)

WlO

' Clean thie bathroom and bedroom fron debns and dirt -

Remove ex1st1ng radlator and relocate 1t as per desrgn

Install new vanity
Install new faucet and sink
Install baseboards‘in the bathroor

Install'new mitror along with the varity light-

Paint the Bathrooin — mstall tlssue holder,’ towel bar, and towel nr)g

Install re’cessed hght over the *smk

Relocate the ex1st1ng t01let as per desxgn Remove all plaster ﬁ.
install new- drywall i Sualien

......

Heated ﬂoor mstallatlon on the_ﬂoonng

Install new pocket door w1th the 10ck e

On Apnl 24 2018 pnor to NV Kltchen and Bath startmg worlc

om bathroom and

Excel Inspecttons

performed an: mspectlon of the Respondent’s work Tt 1dent1fied problems wnth the electncal

= oworky plumbmg—waterprooﬁng—structure-and—mtenor,-mcludmg.the.foﬂomn%' 5

_ho electncal wmng for the tub

Y

screws stlckmg out of the cethng : :'-'; R R SR A

1mproper waterproof'mg (not to manufacturer s speclficatlons) sl e

subpar bench seat 1n the shower area (moves when Welght 1s applled)

: ‘-;,:'?.fé 4

no dedtcated electncal c1rcu1ts for new mstallatlons (tub and hfated ﬂoor system)

no, water supply for the tub -

insufficient support for the tile wall -

. missing elect‘rical'junctgtqpboxes.t‘or heated floor system- {4




1dent1ﬁed

' ?more convmcmg force and produces afbehef that 1t is more l1kely true than not:tme 2

‘1 1 In J une: 201 8 structural problems wrth the master bathroo ; ﬂoor Jmsts were

| v‘lpreponderance ofthe- ev1dence Md CodeAnn Bus Reg.~ §8-407(e)(1)(2015), Md"'Code_.Ann

- _State Gov’t §10-2 17 1(2014), COMAR 09 08 03 03A(3) 3 “[A] preponderance o;E thetevldence

i means such evrdence whrch When consrdered fand compared W1thth vldence opposed to lt, has

: Coleman V. Anne Arundel Ciy Polrce Dep t 369Md 108 125 n 16 (2002) (quotmg Maryland

Pattern Jwy Instrucnons 1:7 (3d ed: 2000))

a

An owner may recover compensatron from the Fund “for an actual loss that results from . ..

4. ‘;an act or omrssron by a llcensed contractor » . Md, Code Ann Bus Reg § 8-405(a) (2015), .see

also. COMAR 09:08. 03. 03B(2) (“actual losses mcurred asa result of mlsconduct by a.

_ l1censed-contracto ’) “’[A]ctual loss means the costs of restoratlon, repau:, replacement on

completlon that anse from an unworkmanhke, madequate or- mcomplete home 1mprovemen

' Bus Reg § 8-401 For the followmg reasons, 1 ﬁnd that the Clalmants have proven ehglbrhty

for compensatlon from the Fund T ce »‘T o 4

| The Respondent was a ) licensed home 1mprovement contractor at the: trme he entered into
the contract wrth the Claimants. (GF Ex:-4). The. Clalmants explamed that they drd not have a
srgned contra_ct with the Responde‘nt because he was the contractor selected hy Carl Wllhamson ‘

Designs, the architectural design company they hired for the ‘renovatio_nr and was hired by them

3 As noted above, “COMAR” refers to the Code of Maryland Regulations.
4 References to the Business Regulation Article cite the 2015 volume of the Maryland

9

Annotated Code.




. poor quahty of the Respondent’s work;

to complete the renovation aﬁer they termmated the relatlonshlp with Carl Wlthmson Designs.

A signed agreement was never produced However, at some tlme while work Y/

performed, the Respondent provlded an estrmate detalllng the services mcluded under th-ef’

contract (Cl. Ex. 5)-L ﬁnd thrs estnnate 1o, reasonably set: forth the agreement

partles The Clannants contracted w1th the Respondent to perform a bathroom ' enovatlon,

mstallatmn of trle, ad new vent fan, tub vamtres, heated ﬂoor system, mlrrors, :

, 1nclud1ng demohtlon of the ex1st1ng bathroomg frammg and drywall of the new. athroom, and

} d.bath_room.. L

aSbCing: L :;L'

etween the e

t

ﬁxtures, plumbmg and elecmcal work to support the renovatlon The amount dof thecontract wasaf o

$43 5 00 00 When the Clalmants ordered the Respondent to stop workmg on; the re‘nouati,on,v the

Clalmants had patd $25 000 00 to Carl Wllhamson and $14 500 00 to the Respand'ént‘ '

The Claunants testlﬁed 1m30me deta.tl regardmg the1r concerns aboutthe Respondent’

— e

_ Claimants and chhard Phllhps, a, hcensed electnclan, master plumber and general contractor

workmansmp They Submmed msPec“OH rellorts and numerous photographs to demonstrate the .‘ -

' The photographs accompamed by expflanatlons from the_. . ' _

h1red by the Clalmants, clearly show substantral deﬁcrencres in the home nnpr Jvementaworlg.; I.

| unworkmanhke, madequate and mcomplete The Respondent farled to properly

found Mr Phtlhpsrtestlmony very persuaslve He 1d‘ﬁt1nect tne probt‘ms*he*;bservectwrﬂrthe——-——“

deﬁcrent work 4 He detarled th1s mformatlon m an estrmate whlch was. present =d at: the heanng

Based on'thls ev1dence, I ﬁnd that the Respondent’s home 1mprovement

work was

install.the

} (Cl Ex 28) The Respondent faﬂed to appear after bemg sent propen notlce 0 fthe hearmg:,{and. 7 |

electric and: plumbmg to support the renovatlon and d1d not waterproof all four walls. ofethe e

shower area.. When- the Clalmants asked the Respondent to stop work, the bathroom wasnot in " -

10




B have estabhshed that the Respondent pe ormed-hom improvement work in the Clarmants’ o

o »were vrslble in the celllng, and the room was not painted or finished. A ordmgly,the Clalmants. o

', "‘bathroom ,anun. orkmanhke-and madequate mann Md. od Ann Bus‘ Reg §,v-401

8-405 'When the Clarmants 1dent1ﬁed.problems with the‘ work the Respondent d1d not offer to

make any reparrs and d1d not h ave any further contac' wrth the Clarmants I ﬁnd that the s -

,,,,,

' Clalmants are. ehglble for

Havmg found ehgrblhty for:compensatron I must determine the‘ amount of the Clalmants’ o

i afctual loss and the amount 1f any, that the Clarmants are'entrtled to recover The Fund may not o

"!‘COmpensate a clarmant for consequentlal or pumtlve damages, personal mJury, attomey fees,

o "":court costs or mterest Bus Reg § 3-405(6)(3), .COMAR 09 08 03 03 B(l) The MHIC’

l \

. regulatrons provrde three formulas to measure a clarmant’s actual loss, dependmg on the status of

v

<" the contract work o

: “(a) If the contractor abandoned the contract wrthout domg any work the
~ i claimant's actual loss shall be'the amount which theclarmant pard tothe- . .-
_ contractor under the contract. o -
" (b) If the contractor dld work accordmg to the contract and the clatmant is not
W soliciting another contractor to complete the. contract, the; claimant's actual -
loss shall be the amount which the claimant paid to the original contractor
less the value of any’ materrals or services provrded by the contractor R

(c) Ifthe contractor did work accordmg to the contract. and the clainiant has
solicited or is soliciting another contractor to complete the contract, the
claimant’s actual loss shall be the amounts the claimant has paid to or on
behalf of the contractor under the original contract, added to-any
reasonable amounts the claimant has paid or will be requu'ed to pay
another contractot to repair poor work done by the original contractor
under the original contract and complete the original contract, less the -
original contract price. If the Commission determines that the original
contract price is too unrealistically low or high to provide ; a proper basis for

11



measuring actual loss, the:Commission may adjust its measuremer\t.

accordmgly

(e

COMAR 09 08 03 03B(3)(a) (c)
None of the three regulatory formulas is appropnate in thls case. The R

,abandon the contract w1thout domg any work so that formula is 1napphcable (

09 08. 03 03B(3)(a) The Clalmants hlred other contractors to complete or reme

“OMAR

dy the

Respondent’s work so the formula in whrch a clarmant is not sohcrtmg anothexlr contractor to \

' complete the contract 1s also not apphca,ble COMAR 09 08 03 03B(3)(b) Whlle the

Respondent performed some work under the contract and the Clalmants have r =ta1ned other

=spondent drd not

-“

' ""'contractors to remedy thatwork conclude that COMAR 09 08 03 03B(3)(c) 1arls to P

B 'was srgmﬁcantly hmrted and addrtronal work not mcluded under the Respondfnt S estrmate,- was: R

mcluded in Mr Phrlhps estnnate an' NV Kltchen and Bath’s contract

ondent’s work

I ﬁnd that a umque forrnula 1s requrred under th15 crrcumstance Md (,ode Ann Bus

| Reg § 8-405(e)(5) (2015) The Clalmants pald $14 500 00 to the Respondent

(I" 1

Clarmants requested that the Respondent stop workmg on the pl‘O_] ject, the Res pondent had o

When the

T et forth in the mspecnon reports and photographs support‘ the Clalman‘s argl

)

- completed work under the contract mcludmg demohtlon of the»exrstmg bathroom and closet

| v:_frarmng of the cellmg and shower, and the mstallatron of a shower bench t1le drywall plumbmg

~and electnc However, I do not assess any value to the Respondent’s work b

callSe ,the ;entire- B

renovatlon had to be demohshed and redone by other contractors The srgm_’, cant deﬁcrencres -

rece1ved no: value for the Respondent’s work As such, the Clalmants have P ke ; ' >

' of$14 500. oo

Ido not consrder the $25 000 00 pald to Carl Wllhamson Desxgns bec ause there wasno

evidence-to support the Clarmants assertlon that th1s money was, for the con ractors Evenifl

12 ‘




‘ the amount paldtr" 'the esponden

'.'Respondent Accordmgly, I do not cons1der thls amount m the actual loss

at $20 000.00 foracts o1

R were to accept thls representatron, th ,recor farls, to 1dent1fy the amount 1f any, pard to the

= -‘ In thls case, the Clannants pard $ v 00 00 to the Respondent to perfonnthe;renovatron

T ,work in therr master bathroom and recelved no value because they had to pay other contractors to

e ~’demohsh and redo the Respondent’s home un ovement work The actual loss is: $14 500 00

usmess Regulatron Art1cle caps a cl recovery "

,mrssmns 'o one. contractor, and provrdes that a clarmant rnay not "

‘recover more than the amount pard to the contractor agamst whom the clalm is ﬁled Bus Reg
o ‘§ 8-405(e)(1), (5), COMAR 09 08 03 03B(4), D(2)(a) In tlns case the Clarmants’ actual loss is
: less than $20 000 00 Therefore, the Clarmants are entltled to recover therr actual loss of

PROPOSED CONCLUSIONS OF LAW
1 conclude that the Cla.lmants have sustarned an. actual and compensable loss of $14 500 00

asa result of the Respondent’s acts or 01mss1ons Md Code Ann Bus Reg: §§ 8-401 8 405

. (2015), COMAR 09 08 03. 03B(3)(a-c) I further conclude that the Clarmants are entltled to

recover that amount from the Fund.
| | RECOMMENDED ORDER
1 RECOMMEND that the Maryland Home Improvement Comrmssron
ORDER that the Maryland Home Improvement Guaranty Fund award the Clarmants
$14,500.00;and |
ORDER that the Respondent is ineligible for a Maryland Home Improvement

|

Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed

13



under thls Order, plus annual- mterest of ten percent (10%) as set by the Marylar#d Home

Improvement Comnussmn, and N

ORDER that the records and publications of the Maryland Home Improvement:

Commission reflect this .decision;- .

November 22, 2019 :
Mlchelle W. Cole

Date Dec181on Issued |
‘ dmlmstratlve Law Judge R
#183192-

5 See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
‘ 14.
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WHEREF ORE thts 2""day of January, 2020 Panel B of the Maiyland

B Home Improvement Commlsswn approves the Recommended Order of the Ay

; | Admmtstrattve Law Judge and unless any parttes f Ies w:th the Commlsszon ‘
w:thm twenty (20) days of thts date wrltten excepttons and/or a request t0 presentvl :
| arguments, then this Proposed Order. wdl become f nal at the end of the twenty |
: (20) day pertod By law the partzes then have an addttzonal thzrty (30) day perzod -’ :
durmg whzch they may fi f le an appeal t0 Czrcutt Court ..

RobertAltten o

Panel B IR

_.MARYLAND HOME IMPROVEMENT
COMMISSION

‘
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