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STATEMENT OF THE CASE

On May 18, 2020, John Glezen (Claimant) filed a claim (Claim) with the Maryland

Home Improvement Commission (MEIC) Guaranty Fund (Fund), under the jurisdiction of the

. Department of Labor (Department), for reimbursement of $3,200.00" in actual losses allegedly

suffered as a result of a home improvement contract with Michael Jacobs, trading as Jacobs

Ladder Home Improvement (Respondent). Md. Code Anﬁ., Bus. Reg. §§ 8-401 through 8-411

LAt the hearing, the Claimant proposed to amend his claim by $640.00, for a total amended claim amount of
- $3,840.00. I will address the amendment in the Discussion below. °







(2015).2 On May 4, 2021, the MHIC forwarded the matter to the Office of Administrative
Hearings (OAH) for a hearing. |
On July 1,2021,1held a remote hearing from the OAH using Webex video conferencing.
Bus. Reg. § 8-407(e); see also Code of Maryland Regulations (COMAR) 28.02.01.20B(1)(b).
Andrew Brouwer, Assistant Attorney General, Department, represented the Fund. The Claimant
repreéented himself. The Respondent represented himself. '
The contested case provisions of the Administrative Procedure Act, the Department’s
hearing regulations, and the Rules of Procedure of the OAH govern procedure in this case. Md.
Code Ann., State Gov't §§ 10-201 through 10-226 (2014 & Supp. 2020); COMAR 09.01.03; and
COMAR 28.02.01. |
| ISSUES
1. Did the Claimant sustain an actual loss compensable by the Fund as a result of the
Respondent’s acts or omissions?
2, If so, what is the amount of the compensable loss?
SUMMARY OF THE EVIDENCE
Exhibits |
I admitted the following exhibit on the Claimant’s behalf:
Clmt. Ex. 1 - Document titled “The Case Aga.mst Michael Jacobs MHIC #104312,” undated,
with the following attached photocopied items:
o “Points 1 & 2” page with photocopied excerpt from Master Bathroom
Proposal, undated _
“Points 3 & 4” page with two photographs, undated
“Point 4” page with one photograph, undated
“Point 5 page with excerpt from Master Bathroom Invoice, March 20,
3gclaisnt 5” page with copy of Warranty, undated

“Point 5” page with Timeline of Events, undated
“Point 6” page with two photographs, undated

2 Unless otherwise noted, all referencés hereinafter to the Business Regulation Article are to the 2015 Replacement
Volume of the Maryland Annotated Code. )
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“Point 7” page with copies of twelve checks, various dates

“Point 7” page witli copies of statement from and check paid to Midland
Glass Co., March 12, 2018, and March 23, 2018 respectively

“Point 7" page with copy of JV Decorating; LLC estimate, February 4,
2020

1 admitted the follp\iring exhibit on the Respondent’s-behalf:

pr Ex.1- Letter from Respondentto MHIC, Apnl 27, 2020 with the followmg
attachments:

Attachment #1: Photocopies of “RedGard Liquid Waterproofing and
Crack Prevention Membrane,” undated’

Attachment #2: Photograph of shower floor, undated

Photograph of shower, undated

Attachment #1 [sic]: The Tile Shop quote, May 16, 2017

Attachment #2 [sic]: Photograph of Flexible Grout Admixture bottle,
undated .

Attachment #3: Email chain among Complainant, Respondent and Eva
Glezen (Complainant’s spouse), March 14, 20183

Attachment #1 [sic] Master Bathroom Invoice, March 20, 2018
Attachment #1 [sic]: Midland Glass Co. Invoice, June 22, 2018
Attachment #2 [sic]: Email from Eva Glezen to Respondent, February 7,
2019

Photograph of bathtub and shower seat, undated

Attachment #3 [sic]: Warranty, December 1, 2017

Punch Lists (two pages), undated

Email chain among Eva Glezen, Complainant, and Respondent, October
22,2017

Email chain among Complainant, Respondent and Eva Glezen, March 14,
2018

Complainant’s check no. 1089 payable to Respondent, March 20, 2018
Master Bathroom Proposal, May 25, 2017

‘Email chain between Eva Glezen and Respondent, December 14-16, 2015

Certificate of Liability Insurance, April 21, 2020

I admitted the following exhibits on the Fund’s behalf:

MHIC Ex. 1 - Hearing Order, April 22, 2021

MHIC Ex. 2 - Notice of Remote Hearing, May 20, 2021

MHIC Ex. 3 - Letter from Joseph Tunney, Chairinan, MHIC, to Respondent, June 8 2020, with
attached Home Improvement Claim Form, May 9; 2020

MHiC Ex.4- Licensing information printout for the Respondent, June 17, 2021

3 This email chain is included twice in Resp. Ex. 1.
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Testimony _

The Claimant testified and did not present other witnesses.

" The Respondent testified and did not present other witnesses.

The Fund did not present witness testimony. |

| PROPOSED FINDINGS OF FACT

1 find the following facts by a preponderance of the evidence:

1. At all times relevant to the subject of this hearing, the Respondent was a licensed
home improvement contractor under MHIC license number 104312.

2. On May 25, 2017, the Claimant and the Respondent entered into a contract vfor the
Respondént to extensively remodel the Claimant’s residence’s master bathroom for $21,470.00
(Contract). |

3. The Contract required, among other things, the Respondent to install new green
board on the tub wall and the shower walls, and to “[s;]eal all seams and waterproof.” (Resp. Ex.
1, page marked “Encl 2”.) '

4. Green board is a type of drywall used in moist locations to prevent mold.

5. The Contract also required, among other things, the Respondent to “[i]nstall new
cement board on floors and shower seat.”.(/d.).

6. The Respondent’s work pursuant to the Contract began on May 25, 2017, and
ended on March 20, 2018. |

7. The Respondent provided the Claimant a wntten, express. warranty document by
which the Respondent warranted that for 'a period of one year from the date of completion, the
master bathroom would remain free from all defects in workmanship and materials provided by

the Respondent. This warranty document stated that that the date of compléﬁon was December 1,
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2017. However, as a result of the Respondent’s providing additional work and materials pursuant
to a punch list, the actual date of completion was March 20, 2018.

8. OnMarch 20, 2018, the Respondent submitted his Final Bathroom Invoice in the
amount of $24,395.00 to the Claimant.

9. The Claimant paid the full contract price of $24,395.00 to the Respondent. The
contract price had increased from $21,470.00 to $24,395.00 as a result of changes to which the
Claimant and the Respondent verbally agreed, which increased the overall cost for the bathroom
project. |

10. The Respt;ndent installed new green board on the shower walls,

11. . The Respondent sealed the shower walls, floor and shower seat with RedGard
Liquid Waterproofing and Crack Prevention Membrane (RedGard.)

12.  The Respondent did not install green board in or on the shower seat.

13.  The Respondent installed the shower seat using cement board, with particle board
over the cement board and RedGard. ‘

14.  In February 2019, the Claimant first noticed a crack in the shower seat caused by
swelling of the wood from water.

15.  On February 7, 2019, the Clain\mnt notified the Respondent of water damage in
the shower. |

16.  The Respondent responded that his express warranty had expired and he would
not do anything to remedy the water damage unless the Claimant made an additional payment.

17.  The Claimant refused to inake an additional payment.

18.  The shower was unusable due to water damage.







19.  The Claimant paid a total of $3,840.00 to two contractors (he paid $§,200.00 to
JV Decorating, LLC (JV) and he paid $640.00 to. Midland Glass Co. (Midland Glass)), to repair
the shower area and shower seat.

20.  On February 4, 2020, the. Claimant contracted with JV to repair the shower and
shower bench for the total price of $3,200.00, which the Claimant paid.

21.  JV performied the following repair work: demolition of the shower and shower
bench; removal and disposal of the shower floor and 36 inches of the tile around the shower;

" installation of a new bathroom shower floor and 36 in;:hes of wall tile and the bench (shower
seat); installation of a liner on the shower floor (18 inches on the walls and bench to avoid any
leaks); installation of Durock (cement board) on the wall where the ceramic was removed;
installation of new ceramic on the walls and bench; and application of grout and sealer, as
necessary.

22.  OnMarch 23, 2020, the Claimant paid $640.00 to Midland Glass to remove and
then reinstall the glass shower panels and door, which was necessary so that JV would have
access to the shower area to perform its work.

DISCUSSION

In this 'case; the Claimant has the burden of proving the validity of the Claim by a
preponderance of the evidence. Bus. Reg. § 8—407(é)(1); Md. Code Ann., State Gov’t § 10-217
(2014); COMAR 09.08.03.03A(3). To prove a claim by a preponderance of the evidence means
to show that it is “more likely so than not so” wheﬁ all the evidence is considered. Coleman v.
Anne Arundel Cty. Police Dep't, 369 Md. 108, 125 n.16 (2002). The Respondent bears the
burden to.establish by a preponderance of the evidence his affirmative defense that the Claimant

should not be awarded any amount from the Fund because the Respondent claims that his
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express wartanty expired before the Claimant notified the Respondent 6f the water damage in the.
shower area. COMAR 28.02.01.21K(1), (2)(a) and 2(b).

An owner may recover.compensation from the F}md “for an actual loss that results from
an act or omission by a licensed contractor.” Bus. Reg. § 8-405(a); see also COMAR -
09.08_.03.03B’(2) (“The Fund may only compensate claimants for actual losses . . . incurred as a
result of misconduct by a licensed contractor.”). ““[Alctual loss’ means the costs of restoration,
repair, replacement, o, completion that arise from an unworkmanlike, inadequate, or incomplete
home improvement.” Bus. Reg. § 8-401.

The Parties’ Coﬁtgnﬁam

The Claimarit argued that the Contract required the Respondent to use green board, not
the RedGard waterproofing matérial the Re;spon&ent used. He contended this substit&ﬁon was an
unapproved change in the work required under the Contract, and resulted in water damage to the
shower area, including the shower seat. He argued that the alleged lack of waterproofing could
not have been discovered until February 7, 2019, when the water damage became visible and he
notified the Respondent of this problem.

The Claimant argued that the Respondent’s work was actually completed on March 20, '
2018, the date of the Respondent’s final invoice, so that the one year express warranty had not
yet expired by February 7, 2019, when the Claimant notified the Respondent of the water
damage. ' | .

The Claimant further argued that the demolition of the shower area was required to
remedy the water damage and prevent any future leaks, He paid and sought recovery of
~ $3,840.00 from the Fund for the repairs ($3,200.00 h;e paid td JV for the physical repairs and
$640.00 he paid to Midland Glass to remove and reinstall the glass shower panels and door so JV

could access the shower area for its repairs.)







The Respondent responded that RedGard is an acceptable waterproofing material and that
he appropriately used both RedGard and green board in the Claimant’s shower. He testified that
the express warranty period started on December 1, 2017, so that the mw had expired by
February 2019 when the Claimant brought the water damage to his attention.

The Respondent testified that he went to the Claimant’s house and examined the crack in
the shower seat, i:ut determined that the express warranty had expired. The Respondent further
testified that he would have taken the shower area apart if the Claimant had submitted a warranty
claim within the one year warranty period which, he argued, began on December 1, 2017. He
testified that if the issue had been brought to his attention during the warranty period he would
have addressed it, but afier the warranty period expired he was entitled to-an additional payment
before performmg repaus

The Fund argued that whether or not the Respondent’s one-year express warranty expired
before the Claimant notified the Respondent of the water damage is legally irrelevant. The Fund
reasoned that even if the expressly warranty had expired, the instant claim is 7ot based on the
Respondent’s express warranty. Ratheli, the claim arises statutorily, under section 8-405(a) of the
Business Regulation Article, which provides that a homeowner may recover compensation from
the Fund “for an actual loss that results from an act or omission by a licensed contractor....”
Further, the Fund asserted, section 8-401 defines “actual loss” as “the costs of restoration, repair,
replacement, or completion that arise from an unworkmanlike, inadequate, or incomplete home
improvement.™

. The Fund argued that the express waﬁanty’s one-year duration is also irrelevant because,
under section 8-405(g), a claim must be brought against the Fund within three years after a
claimant discovered, or should have discovered, the loss or damage. Here, the Claimant
discovered the damage on February 7, 2019, and timely filed his claim on May 28, 2020, within
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three years of the Claimant’s discovery of the loss or damage. The Fund pointed out that
notwithstanding the existence of an express warranty, section 8-103 provides that the provisions
of the Home Improvement Law “may not be waived.” |

-The Fund argued that whether the Respondent used.green board or RedGard in the
shower was used is also legally irrelevant, because the Contract required the Contractor to “[s]eal
all seams and waterproof.” (Resp. Ex. 1, page marked “Encl 2,” emphasis added:) Thus the Fund
argued that the Respondent was obligated to ensure that the shower area was waterproofed,
regardless of which particular waterproofing material or f@chnique he used to attempt to
waterproof the shower area. '

The Fund argued that the Claimant proved that the water damage resulted from the
Respondent’s unworkmanlike and inadequate work. The Fund pointed out that the Claimant -
offered photographic evidence of the buckling of the shower seat from water infiltration and;
importantly, that the Respondent himself testified he would have fixed the shower if it was still
under warranty. The Fund-concluded that the Claimant proved an actual loss of $3,840.00,
consisting of the $3,200.00 he paid IV plus the $640.00 he paid Midland Glass,

Dunng the hearing the Clalmant proposed to amend his claim by adding the $640.00 he
paid to Mldland Glass to remove and remstall the glass shower panels and door, which he argued
was necessary to give JV access to the area to repair it. The Fund asserted that under COMAR
09.08.03 .02C(2), a claim may bé'aménded if the Respondent is not prejudiced thereby. The Fund
argued that the amendment was not prejudicial to-the Respondent. The Respondent did not
suggest that he would have defended this claim any differently had he known at the time the
claim was filed that the Claimant would also seek the $640.00 he-paici to Midland Glass. He did
not request a postponement or suggest he desired to seek legal representation or call any

additional witnesses in hght of the $640.00 amendmerit.







Analysis

For the following reasons, I find that the Claimant has proven eligibility for
coﬂ:pensaﬁon. The Claimant’s photographs show buckling of the shower seat from water
penetration. The Claimant’s testimony and his photographs establish that the Respondent
performed unworkmanlike and inadequate home improvements, in that the contractually-
required waterproofing of the shower area failed. The conclusion that the Respondent’s work
was unworkmanlike and inadequate is buttressed by the Respondent’s own testimony that he
would have fixed the shower'if it was still under warranty.

JV’s demolition and reinstallation of the shower area at a cost of $3,200.00 was
reasonably necessary, because further water damage could only be prevented by taking the
shower area apart and installing more effective waterproofing. It was also reasonably necessary
for the CW to pay Midland Glass $640.00 to remove and reinstall the shower’s glass panels
and doors so JV could access the area and repair the shower.

| I agree with the Fund’s argument that whether the Respondent’s express warranty had
expired is irrelevant here, because this claim is a statutory claim against the Fund, not a claim for
breé,qh of a contractor’s express warranty. The Claimant’s May 18, 2020 claim against the Fund
was timely filed within the Fund’s three-year limitations period, as the Claimant discovered the
water damage in February 2019. The Claimant thus proved the elements necessary in order to
receive an award from the Fund.

I also agree with the Fund's argument that the Claimant’s amendment to add the $640.00
he paid Midland Glass to his claim was properly permitted under COMAR 09.08.03.02C(2). The
Respondent did not show that he was prejudi_ced By the amendment, in that he did not request a
postponement, state that he needed to regain counsel or indicate that he needed to call additional

witnesses to respond to the amendment.
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I thus find that the Claimant is eligible for compensation from the Fund. Having found -
eligibility for compensation I must determine the amount of the Claimant’s actual loss and the
amount, if any, that the Claimant is entitled to recover. The Fund may not compensate a claimant
for consequential or punitive damages, personal injury, attorney fees, court costs, or interest.
Bus. Reg. § 8-405(e)(3); COMAR 09.08.03.03B(1). The MHIC’s regulations provide three
formulas 'to measure a claimant’s actual loss, depending on the status of the contract work.

In this case, the Respondent performed some work under the Contract, and the Claimant
did retain other contractors to remedy that work. Accordingly, the following formula
appropriately measures the Claimant’s actual loss:

If the contractor did work according to the ¢ontract and the claimant has

solicited or is soliciting another contractor to complete the contract, the claimant’s

actual loss shall be the amounts the claimant has paid to or on behalf of the

contractor under the original contract, added to any reasonable amounts the

claimant has paid or will be required to pay another contractor to repair poor work

done by the original contractor under the ongmal contract and complete the

original contract, less the original contract price. If the Commission determines

that the original contract price is too unrealistically low or high to provide a

proper basis for measuring actual loss, the Commission may adjust its

measurement accordingly.

COMAR 09.08.03.03B(3)(c).

Application of this formula is siraightforward. The sum of the $24,395.00 the Claimant
paid the Respondent plus the $3,840.00 the Claimant paid in total to JV and Midland Glass is
$28,235.00. Subtracting the $3,840.00 in repairs from the Claimant’s $23,395.00 payment to the
Respondent under the Contract yields an actual loss amount of $3,840.00. The Claimant’s actual
loss is $3,840.00. This is the same amount of actual Joss as recommended by the Fund.

The Business Regulation Article caps a claimant’s recovery at $20,000.00 for the acts or
oniissions of one contractor and provides that a claimant may not récover more than the amount
paid to the contractor against whom the claim is filed. Bus. Reg. § 8-405(e)(1), (5); COMAR
09.08.03.03B(4), D(2)(a). In this case, the Claimant’s actual loss is less than the amount paid to
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the Resi:ondent and less than $20,000.00. Therefore, the Claimant is entitled to recover his actual
loss of $3,840.00.
PROPOSED CONCLUSIONS OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $3,840.00
as a result of the Respondent’s acts or omissions. Md. Code Ann., Bué. Reg. §§ 8-401, 8-405
(2015); COMAR 09.08.03.03B(3)(c). I further conclude that the Claimant-is entitled to recover
that amount from the Fund. COMAR 09.08.03.03B(3)(c).

RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:

'ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$3,840.00; and

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed
'under this Order, plus annual interest of teg percent (10%) as set by the Maryland Home
Improvement Commission;* and '

* ORDER that the records and publicaﬁoné of the Ma;yland Home Improvement

Commission reflect this decision.

Msbeit B. Laviie

September 16, 2021

Date Decision Issued Robert B. Levin
Administrative Law Judge

RBL/emh ‘

#194232

4 See Md._ Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 28" day of January, 2022, Panel B of the Maryland
 Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Teoeplt Tunrey

Joseph Tunney

Chairman

Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION
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