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STATEMENT OF THE CASE
On June 25, 2021, Thomas and Janice Tydings (Claimants) filed a claim (Claim) with the
Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund), under the
jurisdiction of the Department of Labor (Department), for reimbursement of $13,690.00 for

actual losses allegedly suffered as a result of a home improvement contract with Kevin

McCarthy, Sr., trading as McCarthy and Son Contracting. Md. Code Ann., Bus. Reg. §§ 8-401
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to -411 (2015).! On October 22, 2021,' the MHIC issued a Hearing Order on the Claim. On
November 2, 2021, the MHIC forwarded the matter to the Office of Administrative Hearings
(OAH) for a hearing.

On February 7, 2022, I conducted a hearing at the OAH in Salisbury, Maryland. Bus.
Reg. §§ 8-407(a), 8-312. Andrew Brouwer, Assistant Attorney General, Department,
represenied the Fund. The Claimants represented themselves. The Respondent did not appear
for the hearing.

After waiting twenty minutes for the Respondent or the Respondent’s representative to
appear, 1 proceeded with the hearing. Applicable law permits me to proceed with a hearing in a
party’s absence if that party fails to attend after receiving proper notice. Code of Maryland
Regulations (COMAR) 28.02.01.23A.

On November 3, 2021, the OAH sent a Notice of Hearing (Notice) to the Respondent by
certified and regular mail to the Respondent’s address on record with the OAH. COMAR
09.08.03.03A(2); COMAR 28.02.01.05C(1). The Notice stated thét a hearing was scheduled for
February 7, 2022, at 10:00 a.m. at the OAH-Salisbury, 201 Baptist Street, Salisbury, Maryland.
The Notice further advised the Respondent that failure to attend the hearing might result in “a
decision against you.”

The United States Postal Service returned both Notices to the OAH with the notation
“Not Deliverable as Addressed, Unable to Forward.” The Fund noted that the address used was
the Respondent’s current address of record, and as a current licensee, the Respondent was
required to keep his address updated with the MHIC. The Respondent did not notify the OAH of

any change of mailing address. COMAR 28.02.01.03E. The Respondent did not request a

| Unless otherwise noted, all references hereinafter to the Business Regulation Article are to the 2015 Replacement
Volume of the Maryland Annotated Code. ‘
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postponement prior to the date of the hearing. COMAR 28.02.01.16. I determined that the
| Respondent received proper notice, and I proceeded to hear the captioned matter. COMAR
28.02.01.05A, C. |
The contested case provfsions of the Administrative Procedure Act, the Department’s
hearing regulations, and the Rules of Procedure of the OAH govern procedure. Md. Code Ann.,
State Gov’t §§ 10-201 through 10-226 (2021); COMAR 09.01.03; and COMAR 28.02.01.
1. Did the Claimants sustain an actual loss compensable by the Fund as a result of

the Respondent’s acts or omissions?

2. If so, what is the amount of the compensable loss?
SUMMARY OF THE EVIDENCE
Exhibits

The Claimants submitted the following exhibits, which were admitted into evidence:

Cl. Ex. #1-  Contract between the Claimants and the Respondent, executed on June 9, 2018;
Statement of Account, Hamilton Bank, undated; receipt for electronic payment,
dated July 18, 2018; M&T Bank check #3175

Cl Ex. #2-  Twelve photographs, varying dates
Cl. Ex. #3-  Email from Mr. Tydings to the Respondent, dated November 23, 2020

Cl. Ex. #4-  Timeline of communications between the Claimants and the Respondent, from
June 2018 through November 23, 2020

ClL. Ex.#5-  Report of Lifestyle Home Inspections, dated December 7, 2020

Cl. Ex. #6-  Contract between the Claimants and Chesapeake Roofing, dated February 19,
2021; Invoice, dated May 12, 2021; receipt of electronic payment, dated May 27,
2021

The Respondent did not appear for the hearing; therefore he did not offer any exhibits.
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The Fund submitted the following exhibits, which were admitted into evidence:
Fund Ex. #1- Hearing Order, dated October 22, 2021
Fund Ex. #2- Notice of Hearing, dated November 3, 2021

Fund Ex. #3- Letter from the MHIC to the Respondent, dated July 8, 2021; Home Improvement
Claim Form, received June 25, 2021

Fund Ex. #4- MHIC licensing history for the Respondent, dated December 22, 2021
Testimony
Mrs. Tydings testified on behalf of the Claimants and did not present other witnesses.
| The Respondent did not appear or offer any witnesses.
The Fund did not offer any witnesses.

PROPOSED FINDINGS OF FACT

I find the following facts by a preponderance of the evidence:

1. At all times relevant to the subject of this hearing, the Respondent was a licensed
home improvement contractor under MHIC license number 01-99621.

2. On June 9, 2018, the Claimants and the Respondent entered into a contract,
wherein the Respondent agreed to demolish the third-floor deck of the Claimants® home and
install composite decking and handrails and reset gutters and .downspouts (Contract). The
Contract set forth the following scope of work:

Demolitibn:

¢ Remove siding from handrail walls andb partially remove siding on adjoining
house walls
Remove handrail walls (framing) as needed -

Remove existing decking and roof membrane
Remove and reset door
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Decking:

Repair damage to plywood (if any).

Install new treated 4x4 post bolted to floor framing

Install IPO waterproofing membrane.on deck surface and up the walls @ 1 ft. and
drip edge .

Install new treated 2x4 sleepers @16” on center

Install new flash pan at the door and reset and seal the door

Install Trex or Wolf composite decking to match existing (hidden fastener
system) ‘

Handrails and other:

e [Install or repair west facing handrail wall and angled wall (the two that are to
remain)

Install white viny] handrails with clear panels to match existing on the other two
sides

Install Azek trim as needed and install new aluminum wall cap to remaining walls

Remove and reset gutters and downspouts
Make necessary adjustments or repairs to the siding as needed

Cl. Ex. #1.

3. The original agreed-upon Contract price was $13,620.00.

4, The Claimants paid the Respondent $4,620.00 on June 12, 2018, $4,500.00 on
July 18, 2018, and $4,340.00 on August 3, 2018 for the total amount of $13,460.00.2

5. The Respondent completed the work on August 3, 2018.

6. In May 2019, the Claimants discovered water streaks coming down the second-
floor deck exterior siding and ceiling. The water was leaking from the third floor deck, traveling
across the second floor deck ceiling and down the second floor exterior siding. Water was

trapped on the top side of a second-floor ceiling panel.

21t is unclear why the total amount the Claimants paid differed from the Contract price. There did not appear to be
any dispute that the Claimants paid the Contract in full, nor were there any change orders. I consider the amount the
Claimant paid, $13,460.00 to have been the ultimate Contract price.






7. The Respondent came to the Claimants’ home to inspect the situation and advised
the Claimants to caulk the screw heads on the third floor sliding door track. At that time, the
Respondent did not remove any ceiling panels to inspect the underside of the third-floor deck.

8. In October 2019, the water again leaked onto the second-floor deck ceiling and
exterior siding. The Claimants sent an email to the Respondent asking him to come inspect but
received no response.

9. In September 2020, the Claimants set up an appointment with the Respondent to
evaluate the leak. The Respondent agreed to repair the leak within a few weeks.

10.  On October 22, 2020, the Respondent began the repair work. He removed some
wood panels and used a water hose to re-create the problem but could not identify the source of
the leak. He used spray foam to seal the area. However, that made the situation worse and the
leaking continued.

11.  In November 2020, the Respondent agreed to return to the Claimants’ home to put
up scaffolding to try to assess the cause of the leak. The Claimants called and emailed tﬁe
Respondent with pictures of the underside of the third floor deck. The Respondent responded by
saying he would do the work as soon as he returned from a trip out-of-town.

12.  The Respondent never returned to repair the leak. The Claimants contacted the
Respondent by telephone and email in an effort to get the Respondent to come back and fix the
leak. The Respondent told the Claimants several times that he would return, but never did.

13.  The leak occurred because the seams in the roofing membrane the Respondent
installed failed; water, carrying debris, saturated the entire subfloor. When the Respondent

installed the new roofing membrane, he had trouble removing the old roofing membrane. Instead,
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he installed subfloor over the old membrane and then a new membrane over the new subfloor.
The roofing membrane is supposed to be sealed and water ﬁght.

14.  The Claimants entered into a contract with Chesapeake Roofing, a MHIC licensed
contractor, on February 19, 2021. Per the contract, Cizesapeake Roofing agreed to remove and
reinstall deck matetial, remove and replace rotted and damaged plywood, all which needed to be
repaired because of the leaking caused by the Respondent’s failed roofing membrane.

15.  Chesapeake Roofing originally quoted a price of $6,300.00 to complete the repair
work. That price'speciﬁcally included the re-use of the old deck bo@s. However, when the
Respondent had gone back to attempt to diagnose the leak, he cut the synthetic deck boards,
damaging them to the extent that they could not be reused. The exact deck material had been
discontinued; therefoi'e, Chesapeake Roofing had to purchase éntirely new synthetic decking
material. This cost an additional $3,165.00. '

16.  Additionally, once Chesapeake Roofing removed the roofing material, it
discovered that the leaks caused damage to the plywood underneath. The Respondent had
installed the plywood over the old roofing system, which had been damaged and needed to be
removed. This cost an additional $1,525.00.

17.  The Respondent installed clear plastic railing panels. However, this was not
proper according to code. Chesapeake Roofing replaced the plastic panels with the required

tempered glass. This cost an additional $1,500.00.

18.  Chesapeake Roofing had to remove the slider door and interior plantation shutters
in order to install new flashing. This cost an additional $1,200.00.
19.  With the addition of these changes, the entire contract price with Chesapeake

Roofing was $13,690.00.
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20.  On May 27, 2021, the Claimants paid Chesapeake Roofing $13,690.00 to
complete the repair work.
DISCUSSION
THE BURDEN OF PROOF AND THE LEGAL STANDARD

The Claimants have the burden of proving the validity of the Claim by a preponderance
of the evidence. Bus. Reg. § 8-407(e)(1); Md. Code Ann., State Gov’t § 10-217 (2021);
COMAR 09.08.03.03A(3). To prove a claim by a preponderance of the evidence means to show
that it is “more likely so than not so” when all the evidence is considered. Coleman v. Anne
Arundel Cty. Police Dep't, 369 Md. 108, 125 n.16 (2002).

An owner may recover compensation from the Fund “for an actual loss that results from
an act or omission by a licensed contractor.” Bus. Reg. § 8-405(a); see also COMAR
09.08.03.03B(2) (“The Fund may only compensate claimants for actual losses . . . incurred as a
result of misconduct by a licensed contractor.”). “‘[A]ctual loss’ means the costs of restoration,
repair, replacement, or completion that arise from an unworkmanlike, inadequate, or incomplete
home improvement.” Bus. Reg. § 8-401.

EVIDENCE

The Claimants presented a very well-organized case. Mrs. Tydings testified as to the
timeline of communications with the Respondent, and their attempts to have him come back and
repair the leak. They presented photograpﬁs depicting water damage on the new subfloor the
Respondent installed. Cl. Exs. #2, photos 2, 3,4 and 5. The pictures also depict water streaks
coming down the exterior siding to the second-floor deck, traveling over the second-floor deck
ceiling. Cl. Exs. #2, photos 6, 7. One photographs shows the seams of the roofing membrane,

which are loose, and not water tight. Cl. Ex. #2, photo 8. Under the faulty roofing membrane,
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the subfloor is saturated, and the water flowing between the membrane and the subfloor carried
dirt and debris. Cl. Ex. #2, photos 9, 10.

The Chesapeake Roofing contract provided an adequate explanation of why it was unable
to use the existing deck boards. Cl. Ex. 6. The boards §vere damaged when the Respondent tried
to do repairs by cutting the “existing synthetic deck in the manner that didn’t allow us to reuse
existing boards.” This cost an additional $3,165.00. Cl. Ex. #6. Chesapeake Roofing needed to
replace plywood, which had been compromised due to the water leakage, and for the same
reason, Chesapeake removed the old roof system, which was also compromised. This cost an
additional $1,525.00. Chesapeake’s contract explained why it needed to remove and reinstall the
slider door and plantation shutters for an additional $1,200.00. It also noted that the clear
plexiglass railing panels were not up to code specifications; temperea glass was required for an
additional $1,500.00. Mrs. Tydings testified that she spoke to the supplier of the plexiglass, who

‘ said that if it had known the plexiglass was being used for a deck, it would not have |
recommended it. The Claimants also employed Lifestyle Home Inspections, who came and
inspected the third level deck on December 4, 2020. It reported the problem in a manner similar
to Mrs. Tydings’ tesﬁmony, and that depicted by the photographs. The report of Lifestyle Home‘
Inspections corroborated the explanation of the repair work as set forth in the contract between
the Claimants and Chesapeake Roofing. Cl. Ex. #5.

Anavysis

The Fund agreed that the Claimants met their burden of establishing their entitlement to
an award. The Fund noted that the Claimants worked with the Respondent in attempt to get him
to come back and repair thé leak. The Respondent did not return. The Fund agreed that the

Respondent installed the roofing membrane improperly. The Respondent did not initially
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remove any deck boards to look at the subfloor, and the Fund argued that, had the Respondent
been more responsive, Chesapeake Roofing would have been able to use the old deck boards.

The evidence overwhelmingly established that the work the Respondent performed under
the Contract was inadequate and unworkmanlike. As set forth above, the photographs depicted
saturated subflooring, water streaks running down the second-floor deck exterior siding and
across the deck ceiling. The seams of the roof membrane were separated, not water tight. The
Claimants tried to get the Respondent to come back and fix it, but the Respondent failed to do so.
I conclude that the Claimants have established that they suffered an actual loss as a result of the
Respondent’s unworkmanlike and inadequate work; and they are therefore, eligible for
compensation from the Fund.

Having found eligibility for compensation I must determine the amount of the Claimants’
actual loss and the amount, if any, that the Claimants are entitled to recover. The Fund may not
compensate a claimant for consequential or punitive damages, pérsonal injury, attorney fees,
court costs, or interest. Bus. Reg. § 8-405(¢)(3); COMAR 09.08.03.03B(1). The MHIC’s
reghlations provide three formulas to measure a claimant’s actual loss, depending on the status of
the contract work.

The Respondent performed the work under the Contract, and the Claimants retained
another contractor to remedy that work. Accordingly, the following formula appropriately
measures the Claimants’ actual loss:

If the contractor did work according to the contract and the claimant has

solicited or is soliciting another contractor to complete the contract, the claimant’s

actual loss shall be the amounts the claimant has paid to or on behalf of the

contractor under the original contract, added to any reasonable amounts the

claimant has paid or will be required to pay another contractor to repair poor work

done by the original contractor under the original contract and complete the

original contract, less the original contract price. If the Commission determines
that the original contract price is too unrealistically low or high to provide a

10
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proper basis for measuring actual loss, the Commission may adjust its
measurement accordingly.

COMAR 09.08.03.03B(3)(c).
The Claimants paid the Respondent $13,460.00 for the work the Respondent performed

under the Contract. The Claimants paid $13,690.00 to Chesapeake Roofing to repair the
Respondent’s inadequate work. Added together, the total is $27,150.00. After subtracting the '
Contract price from that total, the Claimants’ actual loss is $13,690.00 ($27,150.00 - $13,460.00
= $13,690.00).

The Business Regulation Article caps a claimant’s recovery at $20,000.00 for acts or
omissions of one contractor and provides that a claimant may not recover more than the amount
paid to the contractor against whom the claim is filed. Bus. Reg. § 8-405(e)(1), (5); COMAR
09.08.03.03B(4), D(2)(a). In this case, the Claimants’ actual loss of $13,690.00 exceeds the
amount the Claimants paid to the Respondent. Therefore, the Claimants’ recovery is limited to
$13,460.00, the amount they paid to the Respondent. Bus. Reg. § 8-405(¢)(5); COMAR

09.08.03.03B(4).
PROPOSED CONCLUSIONS OF LAW

I conclude that the Claimants have sustained an actual and compensable loss of
$13,690.00 as a result of the Respondent’s acts or omissions. Md. Code Ann., Bus. Reg. §§ 8-
401, 8-405 (2015); COMAR 09.08.03.03B(3)(c). I further conc}ude‘ that the Claimants are
entitled to recover $13,460.00 from the Fund. Bus. Reg. § 8-405(e)(1), (5); COMAR

09.08.03.03B(4), D(2)(a).

11
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RECO NDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimants
$13,460.00; and |

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty‘Fund for all monies disbursed
under.this Order, plus annual interest of ten percent (10%) as set by the Maryland Home
Improvement Commission;’ and

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Swuan Sined

March 28. 2022

Date Decision Issued Susan A. Sinrod
Administrative Law Judge

SAS/cj

#197288

3 See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(ii) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 23" day of May, 2022, Panel B -of the Maryland
Home Improvement Commission approves the Recorﬁmended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
'during which they may file an appeal to Circuit Court.

Seathiey Cornellee

Heather Connellee

Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION







