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EVALUATION OE THE EV]DENCE

The Board of Appeals has considered all- of the evidence
presented, including the testimony offered at the hearings.
The Board has afso considered aII of the documentary evidence
introduced in this caser ds weII as the Department of Economic
and Employment. Development's documents in the appeal file.

The Board notes that the claimant has failed to appear at
either the hearing before the Hearing Examiner or the Board of
Appeals and has failed to refute the evidence presented by the
employer. The employer has presented documentary evidence in
the form of an affidavit by a police officer attesting to the
claimant's possession of a controlled dangerous substance.
WhiIe affidavits are generally less preferable to live
testimony, they are admissible evidence and, where, dS here,
not refuted by live credible testimony, are sufficient
evidence upon which to concfude that the claimant did in fact
commit the act in question.

F]NDINGS OF FACT

The cl-aimant was employed as a school bus driver with the
Montgomery County Pubtic Schools from approximately October,
1919 until March 30, 7981. She was discharged effective March
30, tgTl after she was arrested near her home and charged with
possession of drug paraphernal-ia and a controlled dangerous
substance. At the time the employer learned of the claimant's
arrest she was suspended.

It is t.he employer's written policy that any proven i1lega1
action is grounds for dismissal-. The claimant was aware of
this policy and signed a statement to that effect at the time
she was hired. After the employer received the affidavit from
the police officer, the claimant was discharged. A hearing on
the criminal charges is stiIl pending against the claimant at
this time.

The Board finds that the clai-mant did possess illegal drugs
and paraphernalia.

CONCLUSIONS OF LAW

The facts in this case raise two issues. Eirst, whether there
is sufficient evidence to conclude that the claimant committed
gross misconduct. Second, whether the alleged action was
connected with her work, pursuant to Section 6 (b) .



With regard to the first issue, the Board has found as a fact,
based on its eval-uation of the evidence, that the claimant did
have i11eqa1 drug paraphernalia and controlled dangerous
substances in her possession. The claimant has never refuted
these allegations in sworn testimony and the signed affidavit
by a police officer is sufficient to support this finding. A
criminal conviction is not required. See, Puffenbarger v.
MATCOM SCU, I92-BH-86 (other evidence of guilt, besides a
conviction, may be admitted for purposes of a civil action).
The Board concludes that the claimant did commit an act
constituting gross misconduct.

The Board al-so concludes that the gross misconduct was
connected with her work within the meaning of Section 6 (b) of
the faw. Although the claimant's use and possession of illegal
drugs occurred off duty and off the employer, s premises, the
claimant, a school bus driver who came in contact with and was
responsible for the safety of hundreds of school children
every d.y, had a duty to refrain from such illegal activity.
Not only was her activity iIIega1, the ingestion of the drugs
could also potentially affect her ability to drive safely.

Board cases dealing with this issue have come to different
concl-usions, depending on the type of j ob that the cla j-mant
was performing and resulting duty to the employer, dS welf as
the type of illegal activity involved. For example, the
misconduct was not connected with the work where a night shift
school custodian was discharged after being convicted of a
violation of a state narcotics law that occurred off duty and
away from the e_mployer's premises. Ebb v. Howard Coun"ly Board
of Education, 214-BH-85. rn that Iase thE-crarmant haffi6
contact with any students.

The facts in this case are more analagous to those in Gaumni-tz
v. Social Securitv Administration, 93-7-BH-85. In that case,
the claimant was employed as an employee rel-ati-ons counselor
with duties including counseling of employees with drug and
alcohof problems. The Board concluded that the craimant's use
and smuggling of marijuana, although occurring off duty and
off the employer's premises, was clearly connected with his
work and constituted gross misconduct. See also, Todd V.
@, 302-BH-85 (a security officer monitoring
actlvities of inmates is in a position of trust in which his
own integrity and avoidance of criminal action is relevant to
his da1ly work; therefore, the employer's rule prohibiting the
use of drugs even off duty and off premises was a reasonabre
rule and the clai-mant's breach of that rule constitute gross
misconduct).



The Board concludes that. a school bus driver has a duty to
refrain from using or possessing controlled dangerous
substances even while off duty and therefore concludes that
the claimant was discharged for gross misconduct connected
with her work within the meaning of Section 6 (b) of the law.

DECI S ION

The claimant was discharged for gross misconduct, connected
with the work within the meaning of Section 6 (b) of the
Maryland Unemployment Insurance Law. She is disqualified from
receiving benefits from the week beginning March 29, 798'7 and
until she becomes reemployed, earns at least ten times her
weekly benefit amount and thereafter becomes unemployed
through no fault of her own.

The decision of the Hearing Examiner is reversed-
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FINDINGS OF FACT

An employer's representative spoke to the Administrative Officer
on September 76, 7981 requesting a postponement of the hearing
schedured for September 18, 7981. Mr. cushing, Administrative
officer, granted the employer's request for a postponement.
However, Hearing Examiner selig wolfe dismissed the appeal on
September 18, 7981, because the employer did not show up for the
hearing. since the hearing was postponed before the date of the
hearing by an Administrative officer of the Agency, the issue of

371-8 (Rovl$d 5,84)



whether there is good cause to reopen the dismissed case under
COMAR 24:.02.06.02N does not apply.

The claimant was employed by Montgomery County Public Schools as
a schoolbus driver from October 18, 1919 until March 30, 1987.
The claimant was dismissed effective March 30, 198-1, because of
her arrest on March 20, l9B1 near her home with drug
paraphernalia and a controlled dangerous substance in her
possesslon. The claimant was terminated because the arrest with
personal possession of a controlled dangerous substance violated
the employer's explicit rules on drug abuse.

The claimant's trial was set for the third week in October, but
the claimant failed to show up. Thus, there is no conviction for
the offense as of the date of the hearing

CONCLUS]ONS OE LAW

The term ..misconduL-L, " as used in the Statute, means a

transgression of some established rule or policy of the employer,
the commission of a forbidden act, a dereliction from duty, or a

course of wrongful conduct committed by an employee within the
scope of his employment relationship, during hours of employment
or tr. the employer;s premises. lt is concluded from the evidence
presented at th; appeals hearing, that the claimant's behavior
does not amount of misconduct within the meaning of Section 6 (c)
of the Law, in that, the charges against the claimant are still
pending and no decision has as yet been rendered. UntiI
tonvicLion, it cannot be concluded that the claimant was

discharged for misconduct within the meaning of Section 6 (c) or
6 (b) of the Law.

DECISION

The claimant was discharged, but not for misconduct connected
with the work, within the meaning of Section 5 of the Law.

The determination of the Claims Examiner

The Employer's Protest is denied.
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i-s affirmed.
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