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EVALUATION OF THE EV]DENCE

The Board of Appeals has considered all- of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all the documentary evidence
introduced in this case, ds welf as the Department of Economic
and Employment Development's documents in the appeal file.

The employer's evidence shows that the claimant's
concentration of alcohol in the urine was 49.0 mg/dI (see,
Employer's exhibit no. B-1) The exhibit also indicates that
this result is "outside the reference range. " However, the
employer provided no medical- evidence to explain the
significance of t.his finding or what it proves about the
claimant's condition at work.

Under the employer's policy, any finding of alcohol in the
cl-aimant's urine would be sufficient to termlnate hlm.
However, for the Board to disqualify the claimant from
unemployment insurance benefits, there must be evidence that
the claimant did something (i.e., reported to work intoxicated
or consumed alcohol on the job) that amounts to misconduct or
gross misconduct connected with his work. Therefore, the
significance of the test result is a crucial finding that the
Board must make.

In evaluating the medicaf evidence submitted by the employer,
the Board has referred to a recognized textbook, Goth, Medical
Pharmacology 72Lh Edition (The C.V. Mosby Company, 198B).1
eased on the' information from the medical textbook, the Board
takes notice that a urine alcohol fevel of 49.0 mq/dI is
equivalent to a blood alcohof fevel of 31.1 mglOl, which is
equivalent to 0.037 grams per 100 milliliters of blood, or
.037 blood alcohol concentration. Under Maryland law, if a
person's blood alcohof leveI is 0.05 or Iess, it i-s presumed
that he is neither intoxicated nor under the influence of
alcohol. See, Ann. Code of Md, Courts and Judicial
Proceedings, 510-307 (b) (1992).

Therefore, employer has failed to prove that. the claimant was
lntoxicated or under the influence of alcohol at work.

lThe Board notified
using this medicaf text
Neither party objected.

the parties in writing that it would be
in evaluating the evidence in this case.



F]NDINGS OF FACT

The claimant was employed by High's Dairies, Inc. as a
maintenance man for over twenty two years, until he was
discharged on or about April 2J , 1992.

The claimant had generally been a good employee although his
performance began to deteriorate during the last few years and
particularly during the last few months of his employment.
The employer suspected that this was largely caused by a
problem with aIcohoI. The claimant was counseled several
times and was offered assistance by his employer, but he
refused assistance, denying that he had an alcohol problem.

The employer had a
alcohol tests. The
ApriI 20, 1,992, the
such a test. The
alcohol level was 49

policy that provided for
claimant was aware of

claimant was selected to
results showed that the
.0 mqldl.

random drug and
this policy. On
participate in a
cl-aimant' s uri-ne

The claimant was discharged as a result of this drug test. At
the time the test was administered, the employer had decided
that the claimant would be fired if any alcohol showed up in
his system.

CONCLUSIONS OF LAW

In a case where the claimant has been discharged,
has the burden of proving that the discha
misconduct or gross ' misconduct. Seer e. e. r

154-BH-83. The

the employer
rge was for

Hartman v.
employer herePolystyrene Products Co., Inc.,

has failed to meet that burden.

The claimant was discharged due to a random drug test showing
that hi-s urine alcohol level was 49.0 mg/dl. This corresponds
to a blood atcohot concentration of .03'7, which, under
Maryland law, gives rise to a presumption that he was neither
intoxicated nor under the i-nffuence of alcohol. The
empJ-oyer's own exhiblt B-1, the Laboratory Report, indicates
that this result is "outside the reference range" as well-.

The claimant technically violated the employer's policy that
forbade an employee from reporting to work with even the
smallest trace of alcohol in his system. However, having such



a small amount of al-cohol in one's urine 1s neither i1lega1
nor detrimental to the employer's interest. It is
insufficient to prove either that the claimant reported to
work unfit for duty or that he consumed alcohol while working.
Therefore, the Board finds that the application of this policy
in these circumstances is unreasonable and the claimant's
viol-ation of it is not misconduct.

The employer has fail-ed to meet its burden of proving either
gross misconduct or misconduct within the meaning of SB-1002
or SB-1003 of the Labor and Employment Art]cle. The decision
of the Hearing Examiner will be affirmed.

DECI S ION

The cfaimant was discharged, but not for gross misconduct or
misconduct, connected with his work, within the meaning of sB-
7002 or 8-1003 of the Labor & Employment Article.
The decision of the Hearing Examiner is affirmed
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Edward E. Poe - Present Jack Darden, Human
Resources Manager

E]ND]NGS OE FACT

The claimant was employed from October 7, L969 until April 21,
1992, with Highs Dairies, Inc. His position was as a maintenance
man at a rate of pay of approximately $15.25 per hour.

issue:
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On October 30, 7989, the claimant signed a consent form
acknowledging the employer's random drug/alcohol screening test.
On April 20, 7992, the claimant and eighteen other employees were
scheduled by the employer to take a random drug/alcohol test. The
claimant's test result was positive for alcohol.

The employer falled to present at this hearing any written
documentation indicating the results of the alcohol test given to
the cfaimant. The employer testlfied that the results for the
claimant was "41" Under questioning from the Hearing Examiner,
the empJ-oyer then stated that the resul-ts were .41 . Although the
claimant acknowledges that he is a heavy drinker and drinks seven
days a week, that he did not have anything to drink whil-e on the
job the day of the alcohol test. Furthermore, the alcohol test
was given to the cfaimant within a half hour of the end of his
eight hour shift. The claimant denies that he was in an
intoxicated state on the job.

It should be noted that judici-a} notice is taken of the fact that
in the State of Maryland .10 is considered the level- of
intoxication for purposes of drlving a motor vehicle. In this
case, the employer is contending that the claimant was intoxicated
to the extent of nearly fj-ve times the legal limit for
intoxication. Eurthermore, dt that alcohol level-, the claimant
would likely be unconscious or in dire medicaf distress. However,
there is not even any evidence that he was not functioning capably
on that day. Based on the totality of the evidence, it cannot be
held that the employer's verbal submission of the results of the
cf aimant' s alcohof test is val-id. Nevertheless, the claimant was
terminated from his employment by Highs Dairies, Inc. on April 2f,
1992.

CONCLUSIONS OF LAW

The claimant was terminated from his employment by Hi-ghs Dairies,
Inc. on ApriI 2J,7992. This was the result the claimant testing
positive for an alcohol test that was given to him on April 20,
7992. However, the employer has the burden of proof in this
matter and has failed to prove that the al-cohol test was rel-iable
and competent. Therefore, it cannot be held that the c}aimant was
discharged for what would be considered wrongful conduct by hj-m.

The Code of Maryland, Labor and Employment Article, Title B,
Section 1002(a) (I) (i), (ii) provides for a disqualification from
benefits where an employee is discharged for actions which
constitute (1) a deliberate and willfuf disregard of standards
which the employer has a right to expect or (2) a series of
violations of employment rules which demonstrate a regular and



wanton disregard of the
The preponderance of the
will support a conclusion
to the level of gross
Statute.
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employee's obligations to the employer.
credible evidence i-n the instant case

that the clai-mant's actions do not rise
misconduct within the meaning of the

The Code of Maryland, Labor and Employment Article, Title B,
Section 1003 (a) (b) provides for disqualification, from benefits
where a claimant is discharged for actions' which constitute a
transgression of some established rule or policy of the employer,
a forbidden act, a dereliction of duty or a course of wrongful
conduct committed wj-thin the scope of the employment
relationship, during hours of employment or on the employer's
premises. The preponderance of the credible evidence in the
instant case witl support a conclusion that the claimant's
actions do not rise to the level of misconduct within the meaning
of the Statute.

DEC] S ION

It is held that the claimant was discharqed from his employment,
but not for gross misconduct. or misconduct connected with the
work, within the meaning of the Code of Maryland, Labor and
Employment Arti-cle, Title B, Section 7002 or 1003. No
disqualification is imposed upon the claimant based on his
separation from employment with Highs Dairies, Inc.

The determination of the Cl-ai-ms Examiner is reversed.
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