
Claimant:

Employer:

William A. RialI

Town of Berl_in

Whether the cl-aimant has
in lieu of notice, within
and Employment Article.

-DECISION-
Decision No.:

Date:

Appeal No.:

S. S. No.:

L. O. No.:

Appellant:

Williant bnaU Schaefer, bventor
lvlark L Wassennan, Secretary

Board of Appeals
I100 North Dttaw Srreet

Baltitttore, lu{a ryland 2 I ?0 I
Telephone: (4 l0) 3 3 3 5032

Board of Appeals
Tltornas W. Keech, Chainnan

Hazel A. Warnick, Associate Member
Donna P. Watts, Associate Menrber

226-BH-93

February 5, 1993

9201962

t2

EMPLOYER

lssue:

- NOTICE OF RIGHT OF APPEAL TO COURT -
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND, THE APPEAL MAY BE TAKEN IN PERSON
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EVALUATION OF THE EVIDENCE

The Board of Appeals has considered all of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all the documentary evidence
introduced in this case, ds wel-l as the Department of Economlc
and Employment Development's documents in the appeal file.

FINDINGS OF FACT

The claimant was employed by the Town of Berlin as town
engineer, from April 2, 1990 until he was discharged for
failing to properly perform his job, on or about December B,
1991 . At the time of his h j-re, the claimant entered lnto a
three year contract with the employer. Included in the terms
of the contract was a provision allowing the employer to
termj-nate the contract for unsatisfactory job performance.

The employer grew increasingly dissati-sfied wi-th the
claimant's work and after several discussions and warnings,
the employer notified the cl-aimant on or about October 14,
1991 that he was being terminated, effective December B, 1991,.
The claimant considered thi-s a breach of contract and
threatened to sue the employer. After some negotiations, the
parties reached an agreement. In return for the payment of
$42,500.00 (plus the continuati-on of the c]aimant's health
insurance for a l-imited time), the clalmant agreed to
terminate the contract. This sum of money was equivalent to
39 weeks of pay.

The claimant had been Berlin's first town engineer. Prior to
his hiring, the empJ-oyer hired engineers on a contractual
basisr ds needed for a particular job. After the claimant's
discharge, the employer returned to this method of hiring
engineers, although it was stiII explorj-ng the possibility of
hi-ring another fulI time engi-neer, such as the claimant, in
the future. The claimant was discharged because of his work
performance; he was not terminated because his job was
abolished.

CONCLUSIONS OF LAW

The issue to be decided in this case is whether the payment of
$42,500.00 is deductible from unemployment insurance benefits,
within the meaning of SB-1009 of the Labor and Employment
Article. Under that section of the 1aw, dj-smissal payments or
wages in Iieu of notice are deductibl-e f rom benef j-ts, unless
the claimant's unemployment resulted from abolishment of the
claimant's job.

The Board concl-udes that the exception for job abolishment is
not appli-cab1e here because the claimant's unemployment did



not result from the abolishment of his job; it resulted from
his discharge for unsatisfactory job performance. AJ-though
the employer did not immediately replace the cfaimant, the
servj-ces he was hired to perform were sti11 being performed,
although on as "as needed" basis. If the cl-aimant had
performed his job to the employer's satisfaction, he would
have stil-l been employed. This is not unemployment resulting
from abolishment of hls job, as contemplated by the statute.

This case also raises another issue. Does the fact that the
payment made to the claimant was part of an agreement wi-th the
employer to end his contract make the payment something other
than dismissal pay or wages in lieu of notice, within the
meaning of SB-1009? The Board concl-udes that in this case it
does not.

The employer here had the right under the terms of the
contract to terminate the claimant' s services for
"unsatisfactory performance. " That is exactJ-y what the
employer did. The claimant objected and threatened to sue the
employer for breach of contract. The employer, wishing to
avold a lawsuit, negotiated with the claimant and agreed to
pay him $42,500.00. This was substantial-1y less than what the
employer woul-d have paid the claimant had he continued to work
until the expiration of the contract.

The Board concludes that this payment is dismissaf pay, as
contemplated in SB-1009. In so concludi-ng, the Board is
distinguishing the facts here from those in the Board
precedent, Bohaqer v. Waste Manaqement, Inc. , 522-BH-85.

In Bp}4.g., the employer did not have contractual grounds to
terminate the claimant' s empJ-oyment. The employer however,
wished for a parting of the ways for business reasons. The
employer and claimant entered into an amended agreement. In
consideration for terminating the original contract and for
agreeing to extend the non-competition clause beyond the date
of the claimant's termj-nation, the employer paid the claimant
the sum of $50,000.00. The Board held that that payment was
consideration for the cancellation of an employment contract
and therefore not dismissal pay.

In this case however, the employer did not have to negotiate
an amended contract. The employer's decision to terminate the
claimant was within the provisions of the contract. Eurther,
in Bohager_, the payment was also in consideration for the
claimant agreeing not to compete with the employer for a
certain period of time. There is no such additi-onal
consideration for the payment in thi-s case.

For these reasons, the Board concludes that the payment made
by the employer to the claimant is dismissal wages and



deductible from the claimant's unemployment
benefits.

rnsurance

SB-1009 (c) provides that "dismissal payment or wages in Iieu
of notice shaII be allocated to a number of weeks folJ-owing
separation from emplo\rment that equals the number of weeks of
wages received. " The clalmant received 39 weeks of wages (his
annual salary was $56,000.00). Therefore, the cl-aimant is not
eligible for unempJ-oyment benefits for the 39 weeks following
his separation on December B, 1991.

DECISION

The claimant received dismissal pay within the meaning of sB-
1009 of the Labor and Employment Article. He is disqualified
from the receipt of unemployment insurance benefits from the
week beginning December B, 7997 and the followlng 38 weeks.

The decision of the Hearing
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FINDINGS OF FACT

The claimant was discharged by the Town of Berlin from hls job as
town enqineer. After hls discharge, he entered into settlement
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negotiations with the town and an agreement was reached where-by
the claimant accepted $42,500.00 as full- payment of aII monies
due him under his contract of hire. When the employer had
terminated the cl-aimant, the claimant had threatened lega1
action, based upon the face that the employer had no right to
terminate him, and that he had honored the contract.

Prior to April , 7990, the Town of Berlin hired specific engineers
for specific problems. That is, if they had a water problem, they
hired a civil engineerr or if they had a mechanj-cal problem, they
hired a mechanical- engineer or el-ectrical engineer. The claimant,
in Apri1, 1990, entered into a three-year employment agreement
for his engineering servi-ces. He was to be paid 956,000.00 a year
until April 7, 1993. One of the conditions of employment was
satisfactory performance by the claimant. The employer notified
the claimant that his performance was unsatisfactory and he was
discharged (a separate case involving that has been decided
elsewhere).

The town urges that the $42,500.00 settl-ement paid to the
claimant constitutes 39 weeks' wages, in lieu of notice. The
employer urges that his job was abolished. The town no longer
hires a person as town engineer, but has reverted to the system
of hiring specific engineers for specific problems. It,
therefore, has no position of town engineer,

CONCLUSIONS OF LAVI

The attorney on behalf of the City of Berl- j-n argues quite
forcibly that the claimant was separated from employment for
alleged misconduct, and he was, therefore, not separated because
of abol-ition of his job.

Section 1009 of Title 8 under Subsection (a) of the Maryland
Code, Labor and Employment Article states: that "This Section
does not apply to unemployment that results from abolishment of
an individual's job. " The town's attorney, therefore, argues that
this section shoul-d apply and the cl-almant should be barred from
the receipt of unemployment insurance benefits for at Ieast 39
weeks. The facts concerning abolitlon of the job are that the
town no longer has someone in the position of a town engineer,
and has reverted to the system it used before the claimant was
hired, that is hiring engineers for each individual problem.
Whil-e it is alleged that the claimant was discharged for
misconduct, that is not proven, and the claimant, therefore, must
be found to be entitled to keep the unemployment insurance
benefits, ds wel-I as the dismissaf payment r ot wages in l-1eu of
notice that he received as a result of his enforcement of his
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contract rights when he was separated from employment.

DECI S ION

The craimant received dismissal payments or wages in lieu of
notice, but they are not a bar to his receipt of unemployment
insurance benefits under section 1009 of Tltre B of Maryland
Code, because the claimant's job was abol_i_shed.

The determination of the Cfaims Examiner is affirmed.
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