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NOTICE OF RIGHT OF APPEAL TO COURT

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAY BE TAKEN PERSON
OR THROUGH AN ATTORNEY IN THE CIBCUIT COURT OF BALTIMORE CITY, OR THE CIRCUIT COURT OF THE COUNTY IN MARYLAND IN
WHICH YOU RESIDE.

IHE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT March 26, 1983

- APPEARANCES -
FOR THE CLAIMANT: FOR THE EMPLOYER:

Hezekiah Jefferson Joseph Humberson-
Personnel Manager

EVIDENCE CONS]DERED

The Board of Appears has considered arr of the evid,ence pre-
sented, including the testimony offered at the hearings. TheBoard has also considered all of the documentary evidencJ inLro-
duced into this caser ds wel_I as the Employmenl Security Admin_istration's documents in the appeal fi1e.
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FINDINGS OF FACT

The Ctaimant. worked from March of L976 until April 26, 1982 as a

tractor-trailer driver.

Over the six years of hls empfoyment, the Cfaimant had nine
accidents with company trucks. His last accident occurred on his
last day of work, when the truck, which he had parked on a hil1,
rolfed -down the hilf, striking three parked buses and causing
extensive damage to them and to the truck itself.

The Employer's policy required that when a truck is parked on a

hil-I, -it; air brakes be set, its wheels be chocked and the
transmission be Ieft in gear. The Claimant left the truck in
gear, but he neither set Lhe air brakes nor chocked the wheels '
fr. ,"s aware of the policy regarding settlng Ehe air b-rakes and
chocking the wheels,- bui ht deliberately did not follow it
because he was in a hurrY.

The Employer's policy provided for termination of a driver aft-er
three -ac;identJ in- one year. The Claimant had had only t-wo

accidents at the time he was fired.

CONCLUSIONS OF LAW

The Board of Appeals concludes thaE the Cfaimant was discharged
for gross misconduct vrithin the meaning of 55 (b) of the Law'

The Claimant's deliberate faifure to either set the air brakes
or chock the wheel-s was a willful dE-egard of standards of
behavior which his Employer had a right to expect' showing a

gioss indifference to hiJ Employer's interest ' AfEer eight pre-
iious accidents, the Claimanf should have been well aware of the
ar"g.r" involved in operating a tractor trail-er' When he chose
to take a short cut on the procedures, he showed a gross
indifference to the financial risk he was imposing on his
Employer, not to mention the safety risk to the generaf public '

The fact that Ehe Employer's policy may have allowed .some
drivers to have three iccidents 1n one year is not significant.
In Randall v. Nationwide Mutuaf IrlElIance Compglt 1641-BR-82'
if.. t_ra .utea icies is not
atways misconduct; and where a claimanr missed one more day of
work than was allowed by the employer's absenteeism policy'
="i"fy because of illness, the cfaimant actions did not meet the
definition of misconduct.

In this case, the Claimant. by showing that the Empfoyer usu-
a1ly, (or often, or sometimes, ) allowed drivers to have r-Lrree

"ccid..rc" 
per year before firing them, seeks to invoke this

;;ii;t to f,rotect himseff from a -hatge of gross m-isconduct ' The
'eoard' conciudes, however, that the procedural policies of the
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Employer do notr by themselves, define, whether the acc com-
miLLed by the ClaimanL 1s gross misconduct or not. Just as, in
the Randall case, the Board held that an Employer's policy coufd
not afways and automaticafly make otherwise innocent conduct
int.o misconduct, the Board holds here that the Empolyer,s devia-
tion from its own policy here does not relieve the ClaimanL from
the fact that he actually commit.ted gross misconduct.

DEC I S ION

The Cfaimant was discharged for gross misconduct, connected with
the work, within the meaning of 56 (b) of the Maryland Unemploy-
ment Insurance Law. He 1s disqualified from receiving benefits
from the week beginning October 10, L992, and until he becomes
reemployed, earns at feast ten times his weekly benefit amount
($1,530.00) and thereafter becomes unemployed 'through no fault

of his own .

The decision of the Appeals Referee is affirmed.

DISSENT

In find that the accident for which the Cfaimant was dischargedwas brought about by oversight in his hasLe to serve fris
employer. I concfude that t.he accident resulted from ordinarynegligence which is lot ',misconduct, " and certainly not. ',grossmisconduct, r' wlthin the meaning of Unemployment Insurance Law. I
would aflow benefits-
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124 E. Main Street
Salisbury, Maryland 21801-
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