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EVALUATION OF EV]DENCE

The Board of Appeals has considered all of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all of the documentary evidence
introduced in this caser ds well as the Department of Economic
and Employment Development's documents i-n the appeal file.

FINDINGS OF FACT

The claimant was employed for the employer, Turnbull Enter-
prises, from January 20, 1981 through February 9, 7987. His
last actual day of work was Saturday, Eebruary J , 7981. He
worked in assembly, making $5.42 an hour.

On the Saturday in question, the claimant was working along
with other employees on overtimer scheduled to leave at 12
noon. He and another man were glven an assignment to drive
the company truck to the dump and to return the truck to the
premises. A normal amount of time to accomplj-sh this would
have been two hours.

The driver of the truck had paid out some of his own money in
order to pay the dumping fees for the truck. He deci_ded that
he was going to get reimbursed immediately by the foreman.
The claimant and the driver took the truck to the claimant, s
house, where they both began to drink. This took place after
2:00 p.m. Twice that afternoon, the claimant and the driver
drove the truck from the claimant's house to the foreman's
house, attempting to reach the foreman and make the driver, s
claim for reimbursement. Each time, they returned to the
claimant's house. They continued to drink until the driver
was intoxicated. They left the claimant's house again in the
company truck. This time, the driver had an accident with
another car and }eft the scene of the accident. A few minutes
later, the driver then hit three parked cars on another street
and left the scene of those accidents also. The driver and
the claimant then drove the truck to another location and sat
there in it for a considerable amount of time, for the purpose
of avoiding detection for the hit-and-run accidents. They
then drove the truck to the company premises, but the police
had been given the truck's license number by the driver of the
first car hit, and the police were waiting for the truck on
the company premises.

Both the claimant and the driver were fired.



CONCLUSIONS OF LAW

In making the above findings of fact, the Board notes that the
claimant's stated reasons for being in the truck so late in
the day were not supported by the facts. He stated that he
was at his father's house and was i-n the truck that evening
only because he had asked the driver for a ride to the bus
stop. Great doubt is cast upon this version of events by the
fact that the clalmant remained with the truck throughout all
four accidents, remained with the truck during the lengthy
period of time during which he and the dri-ver were trying to
avoid detection from the accidents, and was stil-I with the
truck when it was dri-ven back to the employer's premises at
7 :00 p.m.

In addition, the claimant's actions did not appear to be the
actions of a person who was simply trying to get home. In
facL, it appears that the claimant was homer ds his "father's
house" is at the same address which is the claimant's address
of record in this case. Even by his own versj-on of events, he
was taklng a bus to another location (his girlfriend, s house)
when he asked for a ride in the truck. This avowed intention
of taking a bus somewhere el-se, however, was belied by the
fact that the claimant never did leave the truck until- it was
impounded by the police on the employer's premises at 7:00
p.m.

The claimant's only real argument in defense is that he was
not actually driving the truck. While thls is a true fact, it
does not end the consideration of the matter. The claimant
supplied the place at which the driver became intoxicated, and
in fact drank with him and accompanied him throughout the
afternoon and the evening. He knew the driver was intoxlcated
but continued to accompany him in the truck on at least three
occasions after he had aJ-ready been returned home from the
actuaf job assignment. He stayed with the driver throughout
the first hit-and-run accident and the series of three
subsequent accidents and remained with the driver and the
truck duri-ng the following period, when the drj-ver was
attempting to hj-de. He himself was under the 1nf l-uence of
al-cohol while in the company truck. Although this last factor
occurred after working hours, it occurred at a time when the
claimant was voluntarily in the company truck, after he had
already been returned home from the work site.

The claimant's actions in this case show a deliberate and
willful disregard of standards of behavior whlch his employer
had a right to expect, showing a gross indifference to the
employer's interests. The claimant drank with the driver over
a long period of time, knowing that the driver was subse-
quently going to drive the company truck. By supplying the



place to drink and accompanying the drj-ver, he encouraged the
driver's gross viol-ation of the employer's rules. After the
driver had had four small hit-and-run accidents in the truck,
the claimant participated in the driver's attempt to conceal
this fact. The cl-aimant was a participant in the gross
indiscretions performed by the driver, and hls conduct does
meet the standard of gross misconduct within the meaning of
Section 6 (b) of the law.

DEC]SION

The claimant was discharged for gross misconduct, connected
with his work, within the meanlng of Section 6 (b) of the
Maryland Unemployment Insurance Law. He is disqualified from
receiving benefits from the week beginning February 8, 7981
and until he becomes reemployed, earns at least ten times his
weekly benefit amount ($1,160) , and thereafter becomes
unemployed through no fault of his own.

The decision of the Hearing Examiner is reversed.
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This case is being re-heard pursuant to a Remand Order dated
October 2,7987. This case was remanded for a full hearing and
decision on the merits of the case because the prevlous notlces
1n thls case were sent to the wrong address for the claimant,
even after he notifled DEED of his correct address. This case was
prevlously scheduled for June 3, 7981 and Jury 28, 1981. The
claimant received notice after the hearing date.

FINDINGS OF FACT

Erom January lt 1981 to February 2, 798'7, t.he cl-aimant worked as
an assembler earning $5.42 per hour. On Saturday in February of

.., *..,,.J991rr.[" and AND some other emptoyees vo]-unteered to come in and haul
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refuse to the dump. He was to start work at the regular time and
get off at 2 p.m.

About 7 p.m., the employer received a call from the police asking
him to come and cl-aim his truck. When he arrived, he learned from
the police that the clalmant and the driver of the truck had been
arrested after hitting three cars and leaving the scene of the
accident. The driver was given a test for i-ntoxication, and it
was determined that he had been drinking.

Both were discharged. The driver was discharged for drinking on
the job, Ieaving the scene of three accidents, and mj-suse of the
employer's vehicle. The claimant was discharged for rlding along
with him.

CONCLUSIONS OE LAW

COMA,R 24.02.06.02N:

The cl-ai-mant did not appear for a previous hearing because he
received the notice after the hearing date had passed. The notice
was sent to the correct address, but with the wrong zlp code.
under coMAR 24.02.06.02N, this constitutes good cause to reopen
this dismissed case.

Secti-on 6 (b) - Section 6 (c) :

The term "misconducL," as used in the Statute, means a
transgression of some estab.l-ished rule or policy of the employer,
the commission of a forbidden act, a dereliction from duty, or a
course of wrongful conduct committed by an employee within the
scope of his employment relationshlp, during hours of employment,
or on the employer's premlses.
726, 314 A.2d 113 (1_914) .

Roqers v. Radio Shack, 2J 1 Md.

Under Section 5 (b) , the term "gross misconduct, " refers to
conduct of an employee which is (1) "a deliberate and willfu}
disregard of standards of behavior which his employer has a rlght
to expect, showing a gross indifference to the employer, s
interests, or (2) a series of repeated viol-ations of employment
rules proving that the employee has regularly and wantonly
disregarded his obligations. "

While the conduct of the claimant, in this case, may not have
been appropriate, it does not constitute mi-sconduct within the



meanj-ng of Section 6 (b)
Unemployment Insurance

-3-

or Section
Law.

DEC ] S ION
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6 (c) of the Maryland

CoMAR 24.02.05.02N(2) (a) (i) :

There is good cause to reopen this dismissed case.

The claimant was discharged, but not for gross misconduct or
misconduct connected with the work, within the meaning of Section
6(b) or Secti-on 6(c) of the Maryland Unemployment. Insurance Law.
No disqualification is imposed based on his separation from the
employment with Turnbull Enterprises, Inc.

The claimant may contact the Local- Office concerning the other
eligibility requlrements of the Law.

The determination of the Cl-aims Examiner is reversed.

Van D. Caldwell
Hearing Exaniner

Date of hearing: 10/20/81
amp/Groves/ 6372
Copies mailed on October 2J, L981 to:

Claimant
Employer
Unemployment insurance - Baltimore (MABS)

Board of Appeals


