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EVALUATION OF EV]DENCE

The Board of Appeals has considered aIl of the evidence
presented, inclublng the testimony offered at the hearings'
ihe goard has also considered all of the documentary evidence
introd.uced in this case, as well as the Department of Economic
and Employment Development's documents in the appeal file'

The Board notes that the claimant declined to testify in both
the hearing before the Hearing Examiner (where she failed to
appear compl-etefy) and in the hearing before the Board, even
chough she was given ample opportunity to do so.

The Board finds the impartial eyewitness testimony of Joyce
Toomer, who testified on behalf of the employer, to be very
credible.

FINDINGS OF FACT

The claimant was employed by Rosewood Center as a direct care
aide, from approximjtety JuI, 31 , 1914 untif she was suspended
pending dischlrge on or about August 21, L987 ' The employer
i" a long-term care facility for mentally retarded and
disabled persons -

on or about August 8, L98?, the claimant engaged in beating a

client with a -tennis racquet, kicking the patient on the head
and. on the chest with her 1egs, and engaging in this conduct
for approximately a haff hour' This was observed by several
witneiies, most notably a housekeeper, 'loyce Toomer, who ,

while looking through a glass door, saw the claimant beac the
client. she thoughi it was two clients fighting each other,
and she reported ltris incident to a supervisor' When it was

investigated, it was discovered that the claimant was assault-
ing a 'ctient of Rosewood. After the investigation, t'he
cllimant was suspended pending removal and pending the outcome
of the criminal charges placed against her.

CONCLUSIONS OF LAW

The Board concfudes that the claimant was suspended pending
discharge for gross misconduct, connected with her work'
within lhe meaning of section 6(b) of the f aw' The employer
has clearly met its burden of proof in this case' Physical
abuse of a client by an employee j-s without doubt a defiberate
and willfuf disreglrd of standards of behavior which the
employer had a right to expect, showing a gross indifference
to thl empfoyer's interest. Therefore, the decision of the
Hearing Examiner is reversed.



DEC]SION

The claimant was discharged for gross misconduct, connected
with her work, within the meaning of Section 5 (b) of the
Maryland Unemployment Insurance Law. She is disqualified from
receiving benefits from the week beginning August 2a, 7987 and
until- she becomes reemployed, earns at l-east ten times her
weekly benefit amount, and thereafter becomes unemployed
through no fault of her own.

The decision of the Hearing Examin is reversed.
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FINDTNGS OF FACT

The Claimant was emptoyed by Rosewood Center from Ju_l_y .31, 1.974
until August 27, Lg81 as a direct care aide IV. The Claimant was

assigned to second shift and earned $14,300 per year.
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The Claimant was placed on indefinite suspension pending the
petition for removal for witnessed pati-ent abuse- Criminal charges
are pending and the Claimant's hearing or grievance has not been
heard.

The employer presented no wiLnesses to either of the acts of
patient abuse at the Appeals Hearing.

However, the employer did request a continuance until the criminal
charges are heard. The undersigned Hearing Examiner indicated that
a contlnuance would be taken under advisement and a decision
rendered on that issue.

CONCLUSIONS OF LAW

The request for continuance untif charges are heard wilf be denied.
The employer had ample opportunity to bring any witnesses to the
alleged patient abuse to the Hearing. Under the circumstances,
unemplol,rnent insurance benefits cannot be held in abeyance while
criminal charges are brought, because neither party nor the agency
have any control over when the criminal case will be heard-

Section 5 (b) of the Maryland Unemployment Insurance Law requires
the deniaf of benefits unEif re-emplo).ment when it is held that an
individual was discharged for gross misconduct connected with the
work. The term "gross misconduct" is defined in the act as a
deliberate and willful and disregard of the standards of behavior
which the employer has a right to expect, showing a gross
indifference to the employer's interests, or a series of repeated
violations of empfoyment rufes proving that the employee has
regularly and want.only disregarded her obligations- A lesser
disqualification is imposed when an individual is discharged for
misconduct connected with the work. The term "misconduct" means a
substantiaf deviation from the proper standards of conduct. Both
terms, gross misconduct and misconduct connote the element of
deliberate or wilIful wrongdoing. Based upon the testimony
presented at the Appeafs Hearing, the employer has made allegatrons
of misconduct only. No witnesses to the alleged acts were brought
forward, so the determination of the Clalms Examiner wilI be
upheld.

DECISION

The employer's request for a continuance is denied.

The Cfalmant was discharged, but not for misconduct connected with
the work within the meaning of section 5(b) or Section (6(c) of the
Law .
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The determination of the Claims Examiner is affirmed.
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