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CaroI Frye, Witness
Theresa Nei 1sen,
Secretary

PROCEDURAL ISSUES AND MOTION TO DISMISS

The original decision by Hearing Examiner Woffe, finding that
the claimant was not disqualified from unemplo)ment insurance
benefits, was issued on March 29, 1988' The last date t-o
appeaf was April 13, 1988. On April 5, 1988, the employer,
through its attorney, Kathfeen Hughes, fifed an appeal to the
Board of Appeals. After protest by the claimant's attorney on
procedural issues, including whether the employer's appeal was
timely, the Board issued an order on May 27, 1988, finding,
i-nter alia, that the appeal was timely.

on septernlcer 26, 1988, the Board remanded the case to Hearing
Examiner Woffe "Ior a new decision, without a new hearing, "
because of what the Board determined to be "clearly erroneous
findings of fact" in hj-s decision. In that Remand Order, the
Board noted, in a footnote:

WhiIe the employer raised many additional issues on
appeal, the Board considers the error in the findings of
fact to be the most.. significant and is ruling only on
this issue at this time.

Copies of that remand were sent to the cfaimanE, the employer,
the claimanL's attorney and two attorneys for the employer,
Kathleen Hughes and Benjamin Hahn.

On February 6, L9A9, Hearing Examiner Wolfe j.ssued a second
decislon in response to the Board remand. This decision again
found that the claimant was noL disqualified from benefits and
list.ed February 2I , f989 as Che last date to file an appeal .

However, although copies of this decision were sent to the
claimant, the employer and the cfaimant's attorney, no copies
were mailed co either Ms. Hughes or Mr. Hahn, the employer's
representatives of record -

1_.'l'here were
and ruled on
i-ssue.

many procedural and jurisdictional issues raised
by Lhe eoard, but they are not germane to this
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In a letter dated February 20, 1989, but postmarked February
22, 1989. the Corporate Personnel_ Director of the employer
appealed' the Hearing Examj-ner's decision. He did not forward
copies of that letter to^the cfaimant, to his own attorneys or
the cl-aimant' s attorney. 3

fn response to the l-etter of appeal and a subsequent motion to
di-smiss, filed by the claimant's attorney, the Board held a
hearing on April 19, 1989. The issues to be decided by the
Board included whether the employer filed a timely appeal- to
the Board.

The Board concl-udes that the employer did file a timely appeal
to the Board of Appeals, despite the fact that the letter
recej-ved from the corporate personnel- director was postmarked
February 22, 1989, which would normally make it a l-ate appeal.
However, in this case the Board concl-udes that the employer, s
attorneys were inadvertently misled by correspondence received
from this agency. Specifically, the language contained in the
Board's Remand Order, particularly in the footnote quoted
above, was unintentionally ambiguous and coufd have l-ed a
reasonabl-e person to concl-ude that the Board was retaining
jurisdiction over the case and had merely remanded it to
Hearing Examiner Wolfe' to correct the flndings of fact,
thereby making a new appeal to the Board unnecessary. The
employer's attorneys in fact did draw such a conclusion from
the wording of the Remand. This ambiguity was further
compounded again by agency error. The language that would
have corrected this misinterpretation of the Board's remand,
language that was contained in the Hearing Examiner's second
decision, concerning appeal rights, 9!9., was not received by
the employer's attorneys because the Hearing Examiner, s
decision inadvertently was never mailed to either of the
employer's lawyers, although they were already representatives
of record at that time. Therefore, the employer,s attorneys
did not have notice that they had to re-appeal to the Board.

2rh" cl-aimant's attorney
l-etter was even an appeal
always accepted almost any
complaining about a Hearing
to the Board.

raised the issue of whether this
of the decision. The Board has

correspondence to the agency,
Examiner's decison, ds an appeal

3wfr11e these omissions were unfortunate, they were not fatal
to the employer's appeal, because only attorneys or profession-
al- represent.atives are required to certify that copies are
mailed to the other party; and al-so, even when an attorney
fails to certify, the timel-iness of the appeal is not
af fected. COMAR 24 -02.06.01A(2) .
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In view of all these circumstances, and Section Z (g) of the
1aw, which states, inter al-ia, that the Board rr . shall
not be bound by technical- rules of procedure, but any
such hearing or appeal shall be conducted in such manner as to
ascertain the substantial rights of the parties, " the Board
concludes that the employer did file a timely appeal to the
Board. The Motion to Dismiss is denied. The Board will reach
the merits of this case.

EVALUATION OF EV]DENCE

The Board of Appeals has considered aIl of the evidence
presented, including the testimony offered at the hearings -

The Board has also considered aII of the documentary evidence
j-ntroduced in this case, ds well as the Dpartment of Economj-c
and Employment Development,s documents in the appeal file-

At the hearing before the Board of Appeals, there were
significant differences between the testimony of the cl-aimant
and that of the witnesses for the employer, the persons that
the claimant was alleged to have sexually harassed. The Board
finds the testimony of the employer's witnesses to be fat more
credibl-e than the testimony of the claimant.

F]NDINGS OF FACT

The claimant was employed by Valspar Corporation as a project
l-eader. He worked there approximately 25 years, until he was
di-scharged on or about December 8, 1,987 .

The claimant was discharged because he had been sexually
harassing two female employees of Valspar. Specifically, the
claimant engaged in a number of incidents in which he made
unwanted comments of a l-ewd and sexual nature and engaged in
cond.uct that invol-ved unwanted and l-ewd sexua1 touching of
these employees -

The incidents involving Theresa Neilsen, a secretary in the
cl-aimant's lab, began in November, 7987 when she was giving
him a ride home from work. Before he got out of her caT, the
claimant put hj-s hand on her knee and asked her what she woufd
do if he propositioned her. At that time she politely brushed
him off and didn't think anymore of this incident until the
next day when the cl-aimant (who is married and whose wife also
works at Valspar) came to her at work and asked her not to
tel-l anyone about the incident. Ms. Neilsen did assure him
that she didn't think anything of it at that time -
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However, the next day a more serious incident occurred. While
Ms. Neil-sen was leaning over a cabinet at work, with her hand
behind her back holding some papers, the cl-aimant came up
behind her, "jokingly" placed his hands around her neck and
pressed his genitals into one of her hands. The employee was
extremely shaken by this action and turned around as fast as
she couId. The claimant then took a folder out of her hands,
sgueezed her face and gave her a kiss on the 1ips, smiled and
walked away.

Ms. Neil-sen was exLremely upset, and not. knowing quite what to
do (the claimant was one of four supervisors of Ms. Neilsen)
she sought the advice of a former employee whom she trusted.
He in turn suggested that. she contact a fellow employee, Carol
Frye, which she did.

The next dry, when Ms. Neilsen saw the cl-aimant, she told him
that she wanted the ad.vances to stop. He just smiled at her,
and she told him she was serious. No further incidents
occurred, buL Ms. Neilsen only worked with the claimant sj-x or
seven days after that.

After discussing the incidents with Carol Frye, who had had
similar problems with the claimant, Ms. Neilsen made a
complaint to the laboratory manager, Ronald Anderson.

The claimant's contact with the other femal-e employee, Carol
Frye, started earlier. Ms. Frye had been employed at Valspar
since 1977. She was most recently a customer service
supervisor and was not supervised by the claimant but had
almost daily contact with him in the course of her job.

Her ear1iest incident of unwanted sexuaf advances by the
c1aimant occurred five or six years ago in a car enrouLe from
a sales meeting to a downtown lounge, where Ms. Frye was going
to meet her date (now her husband and al-so an employee of
Valspar) . While riding together, the claimant' attempted to
hug and kiss Ms. Frye. She rebuffed his advances and he did
not persist at that time.

The second incident occurred in the summer of 7987. While she
was at work, the cl-aimant foll-owed her into a darkened office
(where she had gone to get a memo) and reached out and grabbed

her crotch. Ms. Frye backed away and attempted to walk in a
different direction to avoid the cfaimant, but he tried to
head her off. She pushed her way past him and went back to
her desk. She did not report this incident at that time,
although she was extremely offended and upset by it.
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in addition to these two major incidents, the cfaimant also
verbally harassed Ms. Frye over a period of tlme. rn January,
19A7 , the claimant told her that she was his New Year's
resolution and added, "You know what I mean. " After that, at
the beginning of each month, he woufd frequent.ly remind her of
his resolution and say that their time was running out. He

also frequently made offensive comments about her body, called
her on fhe phone and commented about how she looked in a
sweater, and made other lewd comments about her body. One
time, she calfed him at work about a problem she was having
with a sLripment of paint, that. she needed help with
immediately. A11 she got from the claimant in response was
his repeated uttering her name over and over again into the
phone. She had to hang up on him and seek assistance from
someone else. He would also make comments if he ran into her
in the hallways at work, he would ask her about joining him in
the men's room, and he would sometimes raise his hands up
towards her chest
her as she passed

AS
by

if he was going to touch her, and leer at
in the hall.

After Ms. Neilsen talked to Ms. Frye about her problems wit.h
the claimant, Ms. Frye decided that it was time to complain
about the claimant's behavior, and she too went to Ronald
Anderson and t.old him what had. been going on. Prior to this
she had not. complained because she had not felt seriously
threatened, although she had been terribly offended and
insulted and she felt that she could handle the situation.
She had also hesitated to comptain because both her husband
and the claimant's wife worked for Vafspar, and she was
reluctant for them to fearn of the claimant's beLravior.

Even after she complained to Mr. Anderson, another incident
occurred. In late Novernlcer or early December, 798'7, the
claimant came up to Ms. Frye at her desk and put his hands on
her thigh and j ammed his hand down forcefully between her
l-egs. She shoved him away and stood up and yel1ed at him.
The claimant responded in a tiny voice and asked her why she
was hitting him. She feft her desk to get away from him.

After the 1ab manager received these complaints, he consulted
with personnel . Personnel investigated the charges, including
talking with the cfaimant. He admitted some of these
allegations but denied the more serious ones. The employer
completed its investigation and discharged the claimant for
sexual harassment of two employees.

CONCLUSIONS OF LAW
The Board concfudes that tlre claimant was discharged because
he sexually harassed two female employees of Valspar
Corporation. This is clearly gross misconduct, within the
meaning of Section 5 (b) of the law.



-7-

f n the Board decision McQgg&J v. Charles E. Brooks Law
of f ice , 4 05 -BH- 84 , a cas-involving a
job due to sexual harassment, the Board grappled with
determining what conduct is and is not sexual harassment. In
McCaughev, the Board cited as guidelines regulations
promulgated by the Equal Employment Opportunity Commission
pursuant to 42 USC Section 2000(e) et. seq. (Title VII).
Under Title VII, sexual harassment may be a form of illegal
discrimination. According to the regulations, one of the
definitions of sexual harassment is:

Unwelcome sexual advances, request for sexual- favors and
other verba1 or physical conduct of a sexual nature
when such conduct has the purpose or effect of
unreasonably interfering with an individual's work
performance or creating an intimidating, hostil-e, or
offensive working environment. 29 C.F.R. Section
7604. 11 (a) ( re80 ) .

Clearly, the. claimant's conduct meets this definition of
sexual harassment, regardless of whether he had supervisory
aut.hority over the employees, regardless of whether he could
hire or fire them, and regardless of whether all the incidents
occurred on the premises. If the employer had allowed such
conduct to continue once aware of it, the employer could have
been subject to charges of sexual harassment under Title VII,
by the employees being harassed.

The cl-aimant's entire pattern of conduct towards these
employees, even where some of these incidents occurred off the
premises, created an offensive and intol-erable working
atmosphere for them. Therefore, the decision of the Hearing
Examiner is reversed and the Board will find that the cl-aimant
was discharged for gross misconduct. See afso, Cofskv V.
Ponderosa Steak House, 1081-BH-82 (gross mj-sconduct is clearly
shown where the cl-aimant is discharged for taking indecent and
unwanted libertj-es with female employees) .

DECISION

The employer filed a timely appeal within the meaning of
Section 7 (e) of the Maryland Unemployment fnsurance Law.

The claimant was discharged for gross misconduct, connected
wit.h his work, within the meaning of Section 5 (b) of the
Maryland Unemployment fnsurance Law. He is disqualified from
receiving benefits from the week beginning December 6, t9g7
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and until he becomes re-employed, earns at least ten times hi-s
weekly benefit amount ($1,950) and thereafter becomes
unemployed through no fault of his own.

The decision of the Hearing Examiner

HW: W: K
kbm
Date of Hearing: April 19, 1.989
COPIES MAILED TO:

CLAIMANT

EMPLOYER

Benjamin Hahn, Esq.
Suite 1553, World Trade Center
Baltimore, MD 2L202

Frank Cannizzaro, Jr., Esq.
609 Bosley Avenue
baltimore, MD 2L204

The Valspar Corporation
2000 Westhal-I Street
Pittsburgh, PA L5233
ATTN: Ronald Anderson

Technical Department

UNEMPLOYMENT INSURANCE - EASTPOINT

is reversed./n
Associate Member

iate Member
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PREAMBLE 

Ronald Anderson 
Laboratory Manager 

This is a remand order dated September 26, 1988, in which the 
Board of Appeals requested this Hearings Examiner to prepare a 
new decision without a new hearing. It indicated that the record 
contained other omissions of facts which could constitute sexual 
harassment. 

The new decision now includes additional Findings of Faces. This 
decision was rendered based solely on the record of the case. 
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FIND]NGS OF FACT

The claimant filed an original claim for unemployment insurance
benef its, ef f ective .Tanuary 3 , 1988 -

The claimant was emPloYed bY
approximately twenty-five years, his
Project Leader at annual earnings of
this empl-oyer on or about December 8,

The claj-mant was terminated from his employment after an
investigation was performed by corporate personnel who determined
that the cl-aimant was sexually harassing two f emal-e empl-oyees -

This dismissal was based solely on complaints by the two
empl-oyees who indicated that the claimant was sexually harassing
them and on occasions physicatly touching them-

The claimant had no supervising capacity over the complainants
nor did he perform any evaluations which may have 1ed to
increased salaries or promotions.

The complainants were not present at the hearing and the only
admission made by the cfaimant was touching one of complainants
out of the work place several years ago after returning home. from
a social function and a three day episode prior to Thanksgiving
of ]-98"1 in which the claimant remembers engaging in "boy g-rf"
activity with another complainant involving some physical
touching both on and off the premises after being driven home by
this individual.

There is no competent evidence presented that any actions
committed by the claimant was unwelcomed by the compl-ainer.ts and

that such actions pervaded the work place in such a manner which
woul-d interfere *itf, the proper performance of the assigned
tasks. The above acts admitted by the cl-aimant f ail-ed to meet any
def inition of the term rtsexual harrassment. rr

The cl-aimant' s wif e works
location.

for the same employer at the same

CONCLUSIONS OF LAW

As the employer failed to provide competent evidence that the
cl-aimant was, in fact, sexualty krarassing co-workers, there is no
evid,ence to indi-cate that the claimant-s reasons for being
terminated constituted any acts of misconduct or gross misconduct

Valspar Corporation for
Iast job classification as a

$44,800. He tast worked for
798'7 -
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1n connection with the claj-mant's work, within the meaning of
Section 6 (b) or 5 (c) of the Maryland Unemployment fnsurance Law.

Under the above facts, the determination of the Claims Examiner
shal-l be reversed.

DECISION

The claimant was terminated from his employment, but not for any
acts demonstrating misconduct or gross misconduct, in connection
with the work, within the meaning of Section 6(b) or 5(c) of the
Maryland Unemployment Tnsurance Law. The denial of benefits for
the week beginning December 6, 7987 and until the claimant again
becomes re-employed, and earns at 1east Len times his weekly
benefit amount is rescinded.

The determination of the Claim Examiner_i s/. revers ed.n ./ . / ,

!,-'-'''' {--'t" 
i

s"Ii; t.;"If" -+-
Hearing Examiner

Date of hearing Z/t/eS
TC
(1200) -Specialist-ID: 40310

Copies mailed on 2/6/89 to:

Claimant
Employer
Unemployment Insurance - Eastpoint - MABS

Frank Carwtozzaro, Esquire
1-72 Mezzanine Equitable Building
Calvert & Fayette Streets
Baltimore, Maryland 21,202

Valspar Corporation
74Oa Severn Street
Baltimore, Maryland 27230

' Board of Appeals


