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EVALUATION OF EVIDENCE

The Board of Appeals has considered al-1 of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all of the documentary evidence
introduced in this case, ds wel-l as the Department of Economic
and Employment Development's documents in the appeal fi1e.

The Board notes that the claimant's original statement to the
Claims Exami-ner, contained in the record of this case,
contradicts his own testimony before the Heari-ng Examiner with
regard to whether t.he merchandise in question was purchased by
himself or by a friend. His original statement before the
Claims Examj-ner, however, confirms the testimony of the
employer, presented at the hearing before the Board. There-
fore, the Board gives more credibility to the employer's
t.estimony and does not find credible the clai-mant's testimony
before the Hearing Examiner.

FINDINGS OF FACT

The c1ai-mant was employed as a floor manager by the Service
Merchandise Company, Inc. from February 11, 1989 until he was
discharged on or about ,June 29, 1989.

As an employee, the claimant was permitted to purchase
merchandise from the employer at the normal employee discount
(10? on most merchandise and 30? on jewelry) or, if t.here was

a sale in progress, dt the sale price, whichever was l-ess. As
a floor manager, the claimant had authority to lower the price
of merchandise even if it was not on sale at that moment, but
only for customers. He did not have the authority to lower
the price of the merchandise for himself and needed special
approval from his supervisor to do so.

On or about .June 24, 1989, the claimant purchased merchandise
for himself from the employer and discounted the price of the
merchandise below the regular 10? employee discount, even
though it was not on sale aL that time. He did not have any
supervisor's approval Lo do this. When the employer
discovered this and questioned the claimant about it, he
admitted discounting the merchandise himself. His only
explanation was that he would have done it for a customer as
well-. However, he was aware of the company policy that
strictly forbade such an action and admitted that he knew the
policy. He was subsequently discharged.



CONCLUS]ONS OF LAW

The Board concludes that the claimant was discharged for gross
misconduct connected with his work, withj-n the meanj-ng of
Section 5 (b) of the law. The claimant knew what the
empJ-oyer's policy was and f lagrantly violated that poJ-icy f or
his own personal gain. This was a deliberate and wi11fu]
dl-sregard of standards of behavior, which his empJ-oyer had a
right to expect, showing a gross indifference to the
employer's interest; and it therefore meets the definition of
gross misconduct under Section 5 (b) of the Maryland Unemploy-
ment Insurance Law. AlLhough this was only one incident, the
Board concl-udes that it was such a flagrant and del-iberate
violation of rules that it amounts to gross misconduct.

DECISION

The claimant was discharged for gross misconduct, connected
with his work, within the meaning of Section 5 (b) of the
Maryland Unemployment fnsurance Law. He is disqualified from
receiving benefits from the week beginning ,June 25, 1989 and
until he becomes re-employed, earns at least ten times his
weekly benefit amount ($2,050) and thereafter becomes
unemployed through no faul-t of his own.

The decision of the Hearing
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FINDINGS OF FACT

The claimant was empJ-oyed as a f l-oor manager by the Service
Merchandise Company, or February 11, 1989. At the time of his
separation from employment on June 29, 1989, the cl-aimant earned
$40, 000.00 per year, plus bonuses.

The claimant was discharged on June 29, 1989, for allegedly
improperly purchasing merchandise on a discount, o[ June 24,
1989. The claimant, in fact, did not purchase merchandise on
June 24, 1989. The merchandise was purchased by a frj-end of the
claimant.
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Robert.G.. f,ngeI
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The claimant wrote the order slip at the sale price because the
merchandise had been on safe two weeks before t.he purchase date,
but had not come into the store until a week fater. Under the
employer's poJ-icy, a customer is given ten days to purchase the
merchandise on sale if it is not in on the sales date.
Therefore, the customer was properly allowed to pay the sales
price. The sale was approved by the assistant jewelry manager.
The assistant jewelry manager was authorized to approve or
disapprove discounts.

A hearing was scheduled in this matter on August 10, 1989. The
claimant did not attend the hearing, because he had a job
interview Dal-l-as, Texas on that date.

CONCLUSIONS OF LAW

Articl-e 95A, Section 6 (b) provides for a disqualif ication f rom
benefits where an employee is discharged for actions which
constitute (1) a delj-berate and willful disregard of standards
which the employer has a right to expect or (2) a series of
violations of employment rules which demonstrate a regular and
wanton disregard of the employee's obligations to the employer.

The term "misconduct, " as used in the Statute means a
transgression of some established rul-e or policy of the employer,
the commission of a forbidden act, a dereliction from duty, or a
course of wrongful conduct committed by an employee within the
scope of his employment relationship, during hours of employment
or on the employer's premises. (See Roqers v. Radio Shack 271 Md.
726, 3L4 A.2d 113) .

The claimant's conduct in writing up the order slip for a
fri-end's purchase at the sale price, after the sale had ended
does not constitute either gross misconduct or misconduct under
the Law, because the employer's policy allows the customer to
purchase merchandise at the sale price, when it is not in the
st.ore while the sale is in progress, and the customer purchases
the merchandise within ten days of the sale.

coMAR 24 -02 -06.02 (N) provides that a dismissed case may be
reopened for good cause. The claimant has demonstrated good
cause for reopening this dismissed case.

DECISION

The claimant was di-scharged, but not for gross misconduct or
misconduct, wj-thin the meaning of Section 6 (b) or a (c) of the
Law.

Benefits are allowed.
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