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Whether the claimant was discharged for gross misconduct or
misconduct, connected with his work, within the meaning of
Section 5(b) or 6(c) of the l-aw.

_NOTICE OF RIGHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

August 13, 1989
THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

FOR THE CLAIMANT:

_APPEARANCES-
FOR THE EMPLOYER:

REV]EW ON

Upon review of the record in
necessary to make new findings
Both the findings of fact and
Hearing Examiner are incorrect.

THE RECORD

this case, the Board f i-nds it
of fact and conclusions of l-aw.
the concl-usions of l-aw of the



Based on the same testimony and evidence presented before the
Hearing Examiner, the Board finds the following facts.

The claimant was employed from Decem.lcer of 1988 through April
L, 1989 as a Youth Counsel-or for the Guide Program of
Montgomery County, earning $11,500 a year for fufl-time work
on Saturdays through Thursdays from 4:00 p.m. until midnight.

The employer hires personnel conditionally, pending completion
of a criminal history background check. The claimant complied
with his employer's requirements that he assist it in
obtaining his criminal record information. The employer did
receive the required criminal history information from the
police. Thls record indicated that that claimant had no
convictions for, and no pending charges concerning, murder,
rape, child pornography, child abduction, kidnapping of a
child, or a sexual offense.

on his own application, however, the claimant had reported
that he had been convicted of a handgun violation eight years
previously. The claimant told the employer that this
conviction stemmed from his possession of a registered firearm
which he normally had needed in his former profession as a
taxi driver.

The employer demanded more information from the claimant. The
apparent reason for chis demand was the empl"oyer's concern
over whether the handgun conviction represented an act of
moral turpitude or showed a dangerous character trait. The
employer suggested severaf possible sources whereby the
claimant might document his version of the conviction. The
employer already knew of the conviction itseff and was not
attempting to obtain further official criminaf history on the
cl almant .

The claimant was either unwilling or unable to provide further
information to convince the employer that his handgun
conviction was not a conviction showing moraf turpitude and
was not an indication of a dangerous character trait. The
cfaimant was suspended until he coufd produce such evidence.

CONCLUSIONS OF LAW

lrrespective of Article 27, Section ?54, the employer had not
only the right but also the obligation to require the claimant
to submit to a criminal history check and to have the results
sent to the employer. Familv Law Article, Sections 5-550
through 5-568. The claimant duly provided chis information,
and this information had nothing to do with his being
suspended .



The claj-mant was suspended because the employer had doubts
about his suitability for the job after learning f.gr 1 !5 oj4trl
written application that he had a conviction for a handgun
t@loyer was simpty unwilling to keep ttre
claimant in its employ unless he could provide some proof that
this conviction wis, as he stated, iimply a telhnicalit.y
rather than evidence of rqal criminality. The craimant. did
not provide any such proof' and remained suspended.

The burden was on the employer to produce evidence that the
suspensi-on was due to mi-sconduct or gross misconduct,
connected with the work. The employer has faired to do so in
this case- The cl-aimant did not falsify his application. He
was al-]owed to begin work whire the employer knew, or shourd
have known, that he had been convicted of a handgun violation
eight years before. Later, the emproyer decided that theconviction would disquarify the craimant from continued
employment unless t.he claimant brought in evidence inmitigati-on of the criminar conviction. There is simply nomisconduct connected with the work present in this case. Theconvict.ion itself indicates misconduct, buL that misconductoccurred eight years before the application was filed and wascerLainly not rrconnected with the work. " There is no evidencethat the claimant fafsified his apprication or performed anyother misconduct on the job. An -employer,s second thoughtsabout a claimant's eight-year-old conviclio' simply do not addup to misconduct, connected with the work

DECIS]ON

The cfaimant was suspended., but not for any misconduct orgross misconduct, connected with his work, wit-hin the meaningof Secti-on 5(b) or 5(c) of the Maryland unemployment rnsuranceLaw. No penalty is imposed based on hi_s slparation fromemployment with the Guide program of Montgomery iounty.
The decision of the Hearing Examiner is affirmed, but for thereasons stated above

K: HW

kbm

The cl-aimant's assertion that the employer,s request formore documentation was a violation of arC. )1, sectiln -154 iswithout merit- The employer already knew of the conviction.The c]aimant was being asked to pro.rid" evidence of mitigatingcircumstances, evidence which wourd not even be found in acrimina1 history information record.
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- NOTICE OF RIGHT OF FURTHER APPEAL _
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A FURTHER APPEAL AND SUCH APPEAL MAY BE FILED IN ANY
EMPLOYMENT SECURITY OFFICE, OR WTH THE APPEALS DIVISION. ROOM 515, 11OO NORTH EUTAW STREET. BALTIMORE.
MARYLAND 021201. EITHER IN PERSON OR BY MAIL.

THE PERIOD FOR FILING A PETITION FOR REVTEW ExP|RES AT MtDNtcHT ON June 5, 7989

_APPEARANCES _
FOR THE CLAIMANT: FOR THE EMPLOYER:

Hakim S. Sayyed - Claimant
Senator Troy Bailey

Not Represented

FINDINGS OF FACT

The cl-aimant filed an original cl-aim for unemployment insurance
benefits, effective April 2, 1989.

The claimant was employed by Guide program of Montgomery County,
Inc. , from December of 1988 to on or about Aprir 1, 1999, his
last job classification as a Youth Counselor at an annual salary
of $11,500.



The claimant was aware that his continued employment with this
employer was subject to a police background check. The claimant
did everything possible to expedite this procedure -

The claimant, or his pre-employment application, indicated a

handgun violation.

The claimant was cleared by the proper authorities as to whether
he was arrested and./or convicted of any crimes dealing with moral-
turpitude. The claimant understood the position of the employer,
in that they were governed by State 1aw-

Annotated Code of the State of Maryland, Article 2J, Section 754
makes it unlawful for an employer to require a person to inspect
or challenge any crimj-nal history record information relating to
that person for the purpose of obtaining a copy of the person' s
record in order to "qualify" for employment.

This specific provision of the Law was strenuously pointed out to
the claimant by a police officer when the claimant was attempted
to get a copy of his criminal- record.

The employer coul-d have used any means available to him to obtain
a copy of the claimant's criminil record

The claimant's employment status presently is' on
suspension until- ptodrce= his own criminal record which is in
viol-ation of the laryJ-and Statute.

CONCLUS]ONS OF LAW

As the cl-aj-mant was placed in suspension until he provides the
employer with a copy of his criminal record and t'hat reason
viol-ates the fUarylind Statute, the reasons for the claimant's
suspension does not constitute any acts of misconduct or gross
misconduct in connection with one' s work within the meaning of
secti_on 5 of the Maryland unemployment Insurance Law.

Under the above facts, the determination of the Cl-aims Examiner
shall be reversed.

DECISION

The claimant was suspended from employment, but not for any acts
d,emonstrating misconduct or gross misconduct in connection with
his work, wilhin the meaning of Section 5(c) or Section 6(b) of

u



the Maryland Unemployment fnsurance Law.
for the week beginning March 25, 1989
immediately following is rescinded.

The determination of t.he Claims Exami-ner

(j:UJ!':-

The denial
and for the

is reversed.

of benefits
nine weeks

Date of hearingt s/ti/89
amp/Specialist fD: 0L062
Cassette No. 4356
Copies mailed on May :-9, 1989 to:

Cl-aimant
Employer
Unemployment insurance - Bal_timore (MABS)


