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_ NOTICE OF RIGHT OF APPEAL TO COURT -
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIoD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON September 10, 1 9 B 9

FOR THE CLAIMANT

_APPEARANCES-
FOR THE EMPLOYER:

REVIEW ON THE RECORD

Upon review of the record in this case, the Board of Appeals
reverses the declsion of the Hearing Examiner and concfudes
that the claimant was discharged for gross misconduct withj-n
the meaning of Section 6 (b) of the law.

lssue:



The claimant was discharged for having a large number of
absences and lateness, most of them due to ilIness. The
employer's own records indicate that sickness was the primary
cause of his attendance problems.

The claimant's testimony is that the nature of his illness was
alcoholism. It is correct that alcohofism is recognized in
Maryland as an illness (H.G. Section 8-102 of the Annotated
Code of Maryland). Further it has been held that. where chronic
absenteeism caused by intoxi-cation is the result of the
claimant's "i-rres j-stible compulsion to drinkr " that
absenteeism is not disquali-fying under the unemployment
insurance law. See, Jacobs v. California Unemplovment
Insurance Appeals Board, 255 Cal. App. 3d 7235 7972); see
also, @!q v. .]JMAB, 701-BH-85.

fn this case, the claimant has not proven, by a preponderance
of the evidence, that his attendance problems were due to such
an irresistible compulsion. (For examples of cases where the
Board found suffici-ent evidence that the claimant's
irresistible compulsion to drink was the cause of his or her
misconduct, see, e.9., Johnson v. Union Trust Companv of
Marvland, 204-BH-85; Il_e_Ug_h_ins v. Southerll@@.!- 309-BH-85. )

Eurther, the cl-aimant had an excessive number of fatenesses
and absences, many without notice to his employer and despite
repeated warnings. Even where a cfaimant's absences are
largely due to il1ness, gross misconduct has been found where,
as here, the absenteeism is excessive, without notice and in
the face of warnings. Watkins v. ESA, 266 Md 223 (7912)

The Board also notes that when the employer finally learned
from the claimant that his problem was al-cohol, they referred
him to their Employee's Assistance Program, where the claimant
was referred for treatment to a rehabilitation center. The
cl-aimant's attendance problems continued however, even after
this treatment and the Board is not convinced, based on the
claimant's own testimony (he testified that he is still
drinking while attending AA) that he has made a sincere good
faith effort to correct his problem and proven that he
suffers from an irresistible compulsion that cannot be
treated.

Therefore, the decision of t.he Hearing Examiner is reversed.
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DEC]SION

The claimant was di-scharged for gross misconduct, connected
with the work, within the meaning of Section 6 (b) of the
Maryland Unemployment Insurance Law. He is disqualified from
receiving benefits from the week beginning March 12, 1989 and
until he becomes reemployed, earns at least ten ti-mes his
weekly benefit amount and thereafter becomes unemployed
through no fault of his own.

The decision of the Healing
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_ NOTICE OF RIGHT OF FURTHER APPEAL -
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A FURTHER APPEAL AND SUCH APPEAL MAY BE FILED IN ANY

Eupr-OyueruT SECURITY OFFICE OR WITH THE APPEALS DlVlSlON. ROOM 515, 1100 NORTH EUTAW STREET. BALIMoRE.

MARYLAND 21201, EITHER IN PERSON OR BY MAIL.

THE PERIOD FOR FILING A PETITION FOR REVIEW EXPIRES AT MIDNIGHT ON June 28, 1989
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F]NDINGS OF FACT

The claimant was terminated for overall unsatisfactory attendance
from his positlon as Operator/Technician Apprentice for the
Bureau of Water and Waste Vf,ater. The employer introduced a series
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of sixteen exhibits which chronicled the claimantrs record of
absences including unauthorized absences and times he was late.
The claimant does not dispute the attendance history that is
outlined in these documents. He is an alcoholic and was suffering
the disease of alcohofism during this employment. He now attends
Alcohotics Anonymous meetings and is in their step program. His
prior treatment consi-st of one three-day hospital stay.

After seven occurrences, the claimant was referred to the
Employee Assistance Program (EAP). He went to EAP on January 10,
1989 and the empJ-oyer-s records indicate that their action was to
"refer back to work for normal superviSion. " An internal
memorandum submitted by the employer dated March 16, 1989
mentions a previous referral to EAP in August, 1988, but the
series of events as outlined in the employer's exhibits do not
show a prior referral.

The claimant. emphasized that his poor attendance record was not a

wanton or deliberate act on his part, but rather it was the
result of the disease of alcoholism. The claimant was unable to
control his drinking, even as he recognized that i-t was

jeopardizing his job.

CONCLUSIONS OE LAW

Article 95A, Section 6 (c) provides for disqualification from
benefitswhereac]-aimantisdischargedforactionswhich
constitute a transgression of some established rule or policy of
the employer, a foibidden act, a dereliction of duty or a course
of wrongfuf conduct committed within the scope of tlr. employment
relatioriship, during hours of employment or on the employer's
premises. rhe preponderance of the credible evidence in the
instant case wiff support a conclusion that the claimant's
actions do not rise to- lfre level of misconduct within the meaning
of the Statute.

whether chronic absenteeism caused by intoxication constitutes
misconduct depends on whether the claimant's intoxication induced
behavior was the product of an irresistible compulsion to drink,'
if so found, the ilaimant's behavior would not be disqualifying'
See Jacobs v. California Unemplovment Insurance Appeals Board
255 oncluded that during the
period of -1f,e claimant's absenteeism, he was not able to control
iri-. drinking, and therefore, is not disqualifying conduct
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DEC I S ION

It is held that the claimant was discharged, but not for
misconduct connected with the work, within the meaning of
Section 6 (c) of the Maryland Unemployment fnsurance Law. No
disqualification is imposed based on his separation from his
employment with the Bureau of Water and Waste Water. The claimant
may contact the LocaI Office concernj-ng the other eligibllity
requirements of the Law.

The determination of the C]aims Examiner is reversed.
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