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claimant was not acting out. of any fear for her safetywhatsoever, but was attemptj.ng to injure iiartetta as aletaliation for Starletta'i outrageous- insuiis--ana otherconduct, The Board has ruled that, even where a clairnant wasinitially struck by another enploy.., . .fii.int,! atternpt tocontinue to fight despite orderi io st"p irrd- "tto.t" tophysically restrain the claimant 
""""iit"t"J-grlsl misconduct.coodall v Holy cross Hospital (50?-BR:8tt.-- -----

The Board wishes to make clear that it is not making a finding
:lil_:l: other emproyee was an innocent partv-oi that thecrarmant was not riqhtfrrlly provoked lV tf,! oiiei- employee,swords and actions. c1early, Starletta,s words used to theclaimant. were. outrageous a"d ""euri"a-iJr] "ni-t!.*i..tbing theclalnant's shirt with her fingers i,ras an assault of.sorts. Ifthe Board had believed rhat-ihe .f"im"nt ,i"--in-iear ror hersafety or that punchind srarletra ,r."-iii" oiiy ia.v.iv wnicfr tfreclainant courd have ti""a-i,"iiuir ii".""sllii.[ii,I, srip, theBoard would have ruled difrerenEjy.
ft is clear from aIl of the-facts in the case, however, thatthe claimant did not fear for her satety--iil i[.i .nu 

"r""
provoked by the outraqeous conduqr or itiii"til. "ilEJptte tirtsprovocation, the claiman s 

. 
aerl*rate -iiiJiiii 

ti="pr,v"ic.rrvinjure staretta in rete.r iatton.was-a-' aliii'"iii..Ji.r.tion ofstandards rhe employer had a. righr t" ""p""tl-ii.Jiin " q.o"=.1nortterence to the employer,s interest.
The-claimant's putting her own interests in revenge above theanterests of rhe emDl over and. pii.J- iija'-r,IiHEny in theworkplace clearly showid i gross- indirfe.un.. to*iiil.,"^ployer, santerest. Asain, althouoh the claimani i;;-;";i";Iiv provoked,
!:itS::];::' to phvsicilrv articl--"ine*-oiiii""iiiro"..,""

DECTSION

Iffi ;:iiTl:ryi" ti:"*:::;*_r.!.sross nisconduct connecred v,ith
un.^prope,,i-in.,,1i."=ili.q r;: "i!tii:_:lilrr:i :::^ ri:I:iat
ot benefits for the week begining ocrob;r 27; i96i-.r,a ,]ntif;f ii:"H:"IE-?[i]3Y'1; :i:3:- :: r'"'i 

-- t"i ii'iiI-i'1.""'r'rv
no rautt ot her osrn. nereatter becomes unemployed througi



The decision of the Hearing Examiner is reversed.

K:W
jo1
DATE OF HEARING: August 1,2, 7986
COPIES MAILED TO:

CLAIMANT

EMPLOYER

UNEMPLOYMENT INSURANCE - BALTIMORE



t?A?: OF TATVTAI'O
HAnF/ HUGX€S

0ornc

Claimanr

3TA?I OF TARVLAIIO
1 100 llol?r{ EUTAW s?REET

t^Lnmong r^nYltilo 21201

(301) 3t3.30.0

- DECISION -
Date: Mailed:

Appcal No.:

S. S. tto.:

March 3, 1986

851418 5

01

Claimant

IOAIO OF APPEALS

rHoMAs w. XEECH
Charrilan

HAZEL A. wAnNtCK
MAUNICE E OILL
lttoctala Linlarl

SEVERN A IJNIEF
aooaalt count.{

MANX R. WOLF
Chrol xeoang €ranrn,

Paulette R. Alston

Phillips Seafood Restaurant LO. No.:

Appellant

Emgloycr:
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connected with the work within the meaning ofthe Law. Whettrer the claimant was dischargred
connected with the work within the meaning ofthe Law.
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Section 5 (c) of

- NOTICE OF RIGHT OF FURTHER APPEAL -
ANY INTERESTED PAFW TO THIS DECISION MAY REOUEST A FURTHER APPEAL ANO SUCH APPEAL MAY BE FILEO IN ANY
EMPLOYMENT SECURTTY OFFICE. OR WITH THE APPEALS OIVISION. ROOM 515, 11OO NORTH EUTAW STREET. BALTIMORE.'
MARYIJNO 21201, EITHEF IN PERSON OR BY MAIL

THE PERIOO FOR FILING A PETITION FOR REVIEW EXPIRES AT MIONIGHT ON March 18, 1986

FOR THE CLAIMANT:
Present

- APPEARANCES -
FOH THE EMPLOYER:

Connie McGrain - Director of
Personnel

FTNDTNGS OF FACT

claimant was discharged from her job as a food preparer for phillips
seafood Restaurant on or about october 28r 1985, after more than threeand a half years of employment there, for violating a company rureprohibiting fighting with a coemployee on company property. claimanthad been having difficulty with i coemproyee named. starlet and, afterthe claimant complained to her supervi-sor regrarding the difficulty thatthe c'Iaimarrts. was having this coemployee, was assigned to a differentwork station' on the day in question Starlet came over to the clai-mantwhile the claimant was working at her own work station. when starlet

\



EVIDENCE CONSIDERED

fhe Board of Appeals has considered all of the evidencepresented, including the testimony offered at the hearings.
The Board has also considered all of the documentary evi.dence
introduced into this case, as wetl as Departrrent of Enplo!,ment
and Trainingrs docunents in the appeal fi1e.

FINDINGS OF FACT

The claimant was employed for approximately three and halfyears as a food preparer for the ernployer. She was d.ischargedon October 28, 1985 for violating a company rule prohibitinqfiqhtinq with a co-employee on conpany property.
The claimant had difficulty in getting along with a number ofenployees. The ctairnant iras pa;ricut;rly aita;;ni;ric rowardanother. emptoyee named st;rletta. itaii.iii-- w." alsoantagonistic toward the claimant and would i"guiirfy use foullanguage toward the claimant t". tne--"ipiu.-s-- -purpose 

otinsulting the claimant.

On her- last day of work, the clainant and Starl-etta wereengaged in a heated shouting match. rfre supeivisoi- approachedand physically stood ber$ree; rhe rwo ;;rai;;: -ii'ttris point,neither the craimanr nor srarleta Iria-i",].ila tfrJ iin.r.
while the supervisor was attenpting to separate the parties,starletta reached over the suplrviior," 

"iouiaJr-ana gr"fleathe craimanls shirt in one hind ;hii"- .;;ii;;"i"i' tins"r ather with rhe orher han.i . callins ;;; ;'-;i;;i "ii..n.,, 
rhe:]li.llr reratiated by punchint -!-i..i"tt] i"'ii. ij.", rakinscare to punch around the supeivisorurr. -"..- 

"i.iaii; directtybetween rhe tr.ro of theh- stlrlerra "ii..pl"a-i.-"IJili"tu _r,athe claimanr succeeded in punchins siiii"ii"-.ilt""jia graulingher slasses from her face -and ini6riig- li;-t;";il ;i""r.
The claimant was not acting. in self-defense, as the supervisorwas berween her and starr;tta ar aha ai;J,tfr! Jili^"r,t tr,r",the first punch. The claimant was not in any fear as a resultof Starletta grabbino her shirt over the supervisor,sshoulder. Rather, the claimant_used tfris as in-oppJ;tunity torevense helself upon srartetta t"i ir,"' ^Ini'illril!"itr".a.a .aher from starletta ovei her perioa" -oi -;;;i;y#".. 

Theclainant's intention idas to .uJure Startetta for this activitv-
CONCLUSIONS OF LAW

If the claimant were tru.tv,acting in self_defense, her actionsmight not be qross miscoiauct, even if she over_reactecl andused sorne$rhat too much for"9_. _, see, the soaid;l iJcj-sj-on insacco v irones Associates (146_BH_64i.- ii-rirri""=i."", rhe
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overheard the claimant and a coemPloyee working with her talk
about a third employee, Starlet turned to the claimant and the coworker
and told them why don't you old bitches mind your orrn business. In pas!
complaints that the claimant had with starlet, the claimant had told her
supervisor on several occasions that she would not tolerate starlet calling
hei an otd bitch. The claimant lost her control when starlet grabbed the
claimant's T-shirt at the breast and shook her finger under the claimant's
nose. At this point the supervi"sor stepPed in between the two and attempted
to separate them. when starlet pulled so hard on the claimant's T-shirt that
it began to tear the claimant sirung her arm at starlet hitting her in the
face and broke her glasses and cutting her face above the eyebrow.

The claimant knew that it was a strict rule of the company not to tolerate
fighting among its employess on company Property. The claimant had been
wained on several occasions in the past to mind her own business and to
avoid getting into trouble with her coenployees.

CONCLUSIONS OF LAW

It is concluded from the weight of the credible evidence that the clairnant
was discharged for misconduct connected with the work within the meaning of
Section 6 (c) and not for gross misconduct connected with the work within the
meaning of section 6 (b) of the Law. No probative evidence was submitted to
challenge or dispute the claimant's sworn testimony that Starlet was the
aggressor in this case since she came over to the claimant and without
piovocation laid her hands on the claimant by grabbing her shirt in the left
hand and shaking a finger at the clai$ant with her right hand. No probative
evidence was submitted to challenge or dispute the claj-mantrs sworn testimony
that Starlet grabbed and pulted her shirt so vigorously that it tore. No
probative evidence was submitted to challenge or dispute the claimant's sworn
testj-mony that it was not her intention to strike a blow in anger at Starlet
but that it was her intention only to push her away from her.

on the other hand the claimant acknowledged that she had told Millie, her
supervisor, that she was sick and tired of having Starlet call her an o1d
bitch and that she would not tolerate it any more.

The gross misconduct disquali fication provision is not applicable in this
situation since it lacks the degree of culpability contemplated by that
section. The claimant rras not the aggressor in thi.s case. She did not
start the fight. Starlet was the first one to lay her hands on the claimant.
On the other hand it was unreasonable for the claimant to attempt to strike
back at Starlet while the supervisor was in between the two attempting to
separate them. Moreover, the claimant herself acknowledged i:hat she had told



the supervisor that she would
Starlet any longer. There are
case to warrant the reduction
for under Section 6 (c) of the
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not tolerate being cal1ed an o1d bitch by
no valid circumstances present in this

from the maximum di sgual i fication provided

DEC I S ION

The claimant is unemployed because she was discharged by Phillips Seafood
Restaurant for misconduct connected wj-th the work within the meaning of
Section 6 (c) , but not for qross misconduct connected \^rith the work within
the meaning of Section 6 (b) of the Lasr. Benefits are denied for the week
beginning October 27, L9g5 and for the nine weeks that follo\^red ending
January 4, 1985. Benefits are payable to the claimant as of the
week beginning January 5, 1985 if she was otherwise eligible.

The determination of the Claims Exaniner to disgualify under Section 6 (b)
of the Law is rescinded. The denial- of benefits from the week beginning
October 27, L985 until such time that she again becomes employed and earns
at least ten times her weekly beenf i-t anount ($750.00) and thereafter
becomes unemployed through no fault of her own, is rescinded.

This deniaL of unemployment insurance benefits for a specified nurnber of
weeks will aLso result in i.nerigibility for Extended Benefits and Federal
Supplemental Compensation (FSC) , unless the claimant has been employed after
the date of the disquali f ication.

Hearinqs Examiner

Date of hearing:
pc /Groves
(0243-B)

Copies mailed on

January 14, 1986

March 3, 1986 to:

C laimant
Emp loyer
Unemployment Insurance - Baltimore


