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for gross misconduct. or
within the meaning of

Whether the claimant was discharged
misconduct, connected with his work,
Section 6 (b) or 5 (c) of the law.

_ NOTICE OF RIGHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAY BE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF
THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

February 24, 1991
THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

FOR THE CLAIMANT

_APPEARANCES_
FOR THE EMPLOYER:

REVTEW ON THE RECORD

upon review of the record of this case, the Board of Appeals
affirms the decision of the Hearing Examiner, but for
different reasons. The Board adopts the flndings of fact of
the Hearing Examiner, but reaches different conclusions of
law.



The employer failed to meet the requirements of Section
7't -2L4.7 (c) (iv) of the Annotated Code of Maryland, Health
General Article. This section of the law provides that the
employer, after having required an employee to be tested for
the use or abuse of any controll-ed dangerous substance, and
who receives notice that the employee has tested positive,
after confirmation of that test result, shall provide the
employee with a statement or copy of Section (d) of this
section, permitting the employee to request independent
testing of the same sample for verification of the test
resul-t. Section (d) of this sectlon reads as f ollows :

(d) Verification of test resul-ts - (1) A person who is
required to submit to job-related testing, under
subsection (b) of this section, mdY request
independent testing of the same sample for
verification of the test results by a laboratory
that:
(i) Ho]ds a permit under this subtitle; or
(ii) If located outside of the State, is certifled

or otherwise approved under subsection (d) of
this section.

(2) The person shall pay the cost of an independent
test conducted under this subsection-

Therefore, based on the employer's failure to meet the
requirements of the law, specj-fically Section 1,7-274-7 and
thereby denying the claimant an opportunj-ty to be re-tested,
the eoard of Appeals concludes that the claimant was
discharged for no 

- misconduct. The Board cannot consider as
evidence test results which were not acquired in conformity
with the faw.

The claimant
misconduct,
Section 5 (c)
Law. No
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DECISION

was discharged, but not for misconduct or gross
connected with his work, within the meaning of
or 5 (b) of the Maryland Unemployment fnsurance

disqualification is imposed based upon his
separation from employment with Anderson oldsmobile

The decision of the Hearing Examiner is affirmed
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Chairman
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Whether the claimant
with the work, within
Law.

for misconduct connected
Section 6 (c) of the

_ NOTICE OF RIGHT TO PETITION FOR REVIEW -
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A REVIEW AND SUCH PETITION FOR REVIEW MAY BE FILED IN ANY OFFICE OF THE

DEPARTMENT OF ECONOMIC AND EMPLOYMENT DEVELOPMENT, OR WITH THE APPEALS DIVISION, ROOM 515, 11OO NORTH EUTAW STREET

BALTIMORE, MARYLAND 21201 , EITHER IN PERSON OR BY MAIL.

THE PERIOD FOR FILING A PETITION FOR REVIEW EXPIRES AT MIDNIGHT ON
September 13, 1990
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F]ND]NGS OF FACT

The claimant's first day of work was March J, 1988 and his last
day was March 27, 1990. He worked full-time, receiving a piece
work hourly rate of $1.25 for each new car he serviced, and
$10.00 for each customer owned car he serviced as an automobile
technician. Present.ly, the cl-aimant is not employed.

The claimant was recovering from a non-work rel-ated injury to his
knee when he was released by his physician. The claimant was
required to report to the Maryland Industrial Medical Center,
pursuant to an j-nsurance company requi-rement of the employer.
Mr. Uzupus told the cl-aj-mant when to report, and in addition to a
physical, the claimant was subjected to a drug test conducted by
Friends Medical Laboratory, Baltimore, Maryland. The cl-aimant
tested positive for the presence of controlled, dangerous
substances in his system, specifically, marijuana, cocaine, and
quinine. The amounts of cocaine and quinine were not specified
in t.he report, but the amount of marijuana was identified.

The credible evidence indicates that the cl-aimant was at no time
informed by the employer that he had an absofute right to have
the specimen he provided for the medical lab retested by a
separate lab. The credible evidence also indicates the claimant
was taking medications, alt.hough they have not been precisely
identied, which could have impacted on his test results.
Final-1y, the credible evidence indicates that the claimant's
admits that he did smoke marijuana about rr8 months ago". Tt has
been medically documented that evidence of marijuana use can
remaj-n in one's body for an extended duration of time. The
employer had made no allegations whatsoever that the claimant
admitted smoking of marijuana was done on company time, or in
any way impacted on hj-s abilit.y to perform his work, or was
connected with the work in any other meaningful manner.

CONCLUSIONS OF LAW

Article 95A, Section 5 (b) provides for a disqualification from
benefits where an employee is discharged for actions which
constitute (1) a defiberate and willful disregard of standards
which the employer has a right to expecL or 12) a series of
viol-ations of employment rules which demonstrate a regular and
wanton disregard of the employee's obligations to the employer.
The preponderance of the credible evidence in the instant case
will support a conclusion that the cfaimant's actions do not rise
to the l-evel of gross misconduct within the meaning of the
Statute.

2
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Artj-cle 95A, Section 6 (c) provides for disqualification from
benefits where a claimant is discharged for actions which
constitute a transgression of some established rule or policy of
the employer, a forbidden act, a dereliction of duty or a course
of wrongful conduct committed within the scope of the empJ-oyment
rel-ationship, during hours of employment or on the employer's
premises. The preponderance of the credible evj-dence in the
instant case wiIl support a concfusion that the claimant's
actions do not rise to the level of misconduct within the meaning
of the Statute.

f n the present case, the mere f act that the claj-mant admj-ts to
having smoked marijuana qui-te someLime dgo, does not show the
behavior resul-ted in any detriment to the employer, nor does the
evidence indicate that the behavior took place on the employer's
premises. In fact, but for the coincidence that the claimant was
competled to report for a return to work physical for an
unrelated injury, the employer to this day might not have been
aware of the behavior for which it discharged the cfaimant. The
employer made no allegations whatsoever that the claimant's work
performance was effected by his atleged misbehavior of smoking
marijuana.

DECISION

It is held that the cfaimant was discharged, but noL for
misconduct or gross misconduct connected with the work, within
the meaning of Section 5 (c) or Section 5 (b) of the Law. No

di-squal j-f ication is imposed based upon his separation f rom the
employment wit.h Anderson Oldsmobil-e. The claimant may contact the
local office concerning the other eligibility requj-rements of the
Law.
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